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EXECUTIVE SUMMARY

Good Riddance: Waste Management Law in Alberta
3rd Edition

Garbage is often considered to be the stuff we no longer need or want. We put it out
of sight. We bury it, we burn it, we dump it, we hide it. Garbage is a nuisance and a
bother. Unfortunately, the truth is that garbage can be much worse than a nuisance.

A general term for garbage, and the term that will be used throughout this report, is
“waste”. Waste is defined by what we do with it and how we choose to handle it and
the definition can be contentious — as you will read in a later section. If we have no
use for certain materials other than to dispose of them, then these materials are often
considered to be waste, with the rules for their safe disposal set out in our laws and
regulations. Waste can also be defined by type, or where it comes from. For example,
separate laws in Alberta deal with biomedical waste or agricultural waste. There is
also a differentiation between waste and recycling.

This report is designed to provide an overview of the law that applies to waste
management in Alberta, including a summary of the governing statutes and
regulations. It is the third edition of our Good Riddance reports. The second edition,
on which this volume is based, can be obtained through the Environmental Law
Centre (ELC) archives.! Further, this third edition report will be accompanied by a
companion report focusing on extended producer responsibility.

Part 1 of this third edition will highlight basic legal concepts and describe the
institutions involved in waste management. Part 2 will focus on the basic waste
management laws that apply; looking at common law principles, the criminal law,
and the regulatory system that regulates waste management. Part 3 will then look at
the law that applies to specific types of waste including: non-hazardous waste,
hazardous waste, agricultural waste, biomedical waste, oilfield waste, and nuclear
waste. Each section will highlight some of the relevant statutes, regulations, and court
or tribunal decisions that apply. Part 4 focuses on recycling and the differences

I Andrew R. Hudson, “Good Riddance: Waste Management Law in Alberta Second Edition” (2003)
Environmental Law Centre.
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between recyclable materials and waste and finally, Part 5 looks more closely at the
import and export of waste.

This volume should be considered a primer on the waste management system in
Alberta and while it will attempt to be as comprehensive as possible, some areas will
be left out including sewage treatment; air and water emissions; intensive livestock
operations; contaminated sites; and specific municipal waste bylaws. The ELC report
“The Polluter Pays Principle in Alberta Law: Survey and Gap Analysis” provides further
context in relation to how Alberta is holding polluters like those in these industries
accountable for their waste streams.

Also, this report focuses primarily on provincial legislation and the accompanying
waste management regime. This means that while it makes note of relevant federal
legislation, particularly in the overview of regulatory law, this is not the focus.

Before we delve into specifics, it may be helpful to identify some of the general
problems that accompany waste management. Waste is both an economic and
environmental problem. Environmentally, waste can impact species, habitats, air
quality, water quality, and human health, and each type of waste impacts other
overlapping areas of the environment.

Economically, waste can be quite costly to manage. Currently, our waste
management system is lacking in preventive measures which often means that
materials are used once and then disposed of. This reflects a market where
manufactured goods require the use of virgin materials, rather than reusable
materials. These virgin materials are often non-renewable and can be expensive and
time-consuming to produce.

Despite the costs associated with the use of virgin materials, the waste disposal
process is also quite costly. It is expensive to properly dispose of waste and to properly
clean recyclable materials to begin the recycling process. We have seen these costs
raised as global issues as Canada has come under fire internationally for shipping
waste to developing countries for disposal. In 2019 alone, the Philippines and
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Malaysia have both promised to send back sea cans full of Canadian waste that
have been languishing at their ports.?

Many of these challenges first came to light when China stopped accepting
Canada’s contaminated recycling (contaminated recycling often ends up as waste
because it is too costly or difficult to properly recycle).? Before this, most of the
materials being diverted from landfills in Canada were sent to China but, without this
option, more waste will end up either in a Canadian landfill or on the shores of
another unwilling country.* Going forward, it will be important to find a more
sustainable solution for this waste.

Keeping these general concerns in the back of our minds, let’s begin with a review of
the waste management regime in Alberta.

2 Eric Zimmer, “Malaysia to ship more plastic waste back to Canada and other countries” (15 June
2019) Daily Hive Vancouver online: https://dailyhive.com/vancouver/malaysia-ship-plastic-waste-
garbage-canada-may-2019; Mia Rabson, “Canada hasn't issued any permits for companies to ship
waste, government says” (29 May 2019) CBC News online:
https://www.cbc.ca/news/politics/garbage-recycle-permits-mckenna-1.5154278.

3 Michaela Marini Higgs, “America’s new recycling crisis, explained by an expert” (2 April 2019) Vox
online: https://www.vox.com/the-goods/2019/4/2/18290956/recycling-crisis-china-plastic-operation-
national-sword.

4 Kayla Hounsell, “Canadian municipalities struggling to find place for recyclables after China restricts
foreign waste” (29 March 2018) CBC News online: https://www.cbc.ca/news/technology/garbage-
recycling-china-plastics-canada-1.4586602; Sasa Petricic, “China is no longer world's dumping ground,
but cleaning up its own backyard is proving to be a challenge” (28 March 2019) CBC News online:
https://www.cbc.ca/news/world/pollution-recycling-china-petricic-1.4593078.
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Waste Management Law: Introduction

Federal and provincial environmental protection legislation sets out some of the main
legislative purposes of a waste management regime. For example, protection of the
environment, including from waste, is one of the goals of Alberta’s Environmental
Protection and Enhancement Act (EPEA).®> The purposes of the Act include:®

... fo support and promote the protection, enhancement, and wise use of the
environment while recognizing the following:

(a) the protection of the environment is essential to the integrity of ecosystems
and human health and to the well-being of society:;...

(c) the principle of sustainable development, which ensures that the use of
resources and the environment today does not impair prospects for their use by
future generations;

(d) the importance of preventing and mitigating the environmental impact of
development and of government policies, programs, and decisions;...

5 Environmental Protection and Enhancement Act, RSA 2000, ¢ E-12 [EPEA].
slbid, s 2.
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(f) the shared responsibility of all Alberta citizens for ensuring the protection,
enhancement, and wise use of the environment through individual actions;

(h) the responsibility to work co-operatively with governments of other
jurisdictions to prevent and minimize transboundary environmental impacts;

(i) the responsibility of polluters to pay for the costs of their actions; and

(j) the important role of comprehensive and responsible action in administering
this Act.

The federal government is also charged with protecting the environment in the
Canadian Environmental Protection Act, 1999 (CEPA) which states:’

In the administration of this Act, the Government of Canada shall...

(a) exercise its powers in a manner that protects the environment and human
health, applies the precautionary principle that, where there are threats of
serious or irreversible damage, lack of full scientific certainty shall not be
used as a reason for postponing cost-effective measures to prevent
environmental degradation, and promotes and reinforces enforceable
pollution prevention approaches;...

(f) facilitate the protection of the environment by the people of Canada;
(g) establish nationally consistent standards of environmental quality;...

(j) protect the environment, including its biological diversity, and human
health, from the risk of any adverse effects of the use and release of toxic
substances, pollutants, and wastes; and

(k) endeavour to act expeditiously and diligently to assess whether existing
substances or those new to Canada are toxic or capable of becoming toxic
and assess the risk that such substances pose to the environment and
human life and health...

We will look at both of these statutes more closely, as well as others that deal with
waste management in the province, including legislation in effect up to spring 2020.

7Canadian Environmental Protection Act, SC 1999, ¢ 33, s 2(1) [CEPA, 1999].
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Part One: Legal Concepts and Institutions

ORIV oo ':l‘;‘ e O a0 aml v > S :
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All branches of government (legislative, executive, and judiciary) are responsible for
making and enforcing the law in Canada. The Constitution Act, 19828 (the
“Constitution”) affords them this responsibility and supersedes individual law-making
power. The division of power between the Parlioment of Canada and the provincial
legislatures is also set out in the Constitution.® The courts then interpret the
Constitution, statutes, and regulations and in doing so, make further law. The following
section provides a brief infroduction to these levels of law and how they are
connected with our waste management system.

Constitution Act, 1982

The Constitution Act, 198210 [the "Constitution”] sets out Canada'’s basic political
structure, assigns legislative responsibility between federal and provincial levels of
government, and defines certain basic rights that apply in Canada. Neither the
environment, in general, nor waste management more specifically, have been
assigned to any particular level of government in the Constitution.

8 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), c 11 [Constitution Act].
? Ibid, ss 91(10), (12), (24) & (27). 92(5), (1). (13) & (16), 92(A).

10 Constitution Act, supra note 8.
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To help clarify the role of each level of government, the Supreme Court of Canada
considered the issue of jurisdiction over the environment in the seminal 1992 case
Friends of the Oldman River Society v Canada.!l This case dealf with the
environmental assessment for a dam on the Oldman River but contains an important
discussion about government responsibility for the environment in general. The Court
in this case stated: 12

[Tlhe Constitution Act, 1867 has not assigned the matter of “environment” sui
generis to either the provinces or Parliament. The environment, as understood in
its generic sense, encompasses the physical, economic and social environment
touching several heads of power assigned to the respective levels of
government... When viewed in this manner it will be seen that in exercising their
respective legislative powers, both levels of government may affect the
environment, either by acting or not acting.

It must be noted that the exercise of legislative power, as it effects concerns
relating to the environment, must, as with other concerns, be linked to the
appropriate head of power, and since the nature of the various heads of
power under the Constitution Act, 1867 differ, the extent to which
environmental concerns may be taken into account in the exercise of a power
may vary from one power to another.

What is important is to determine whether either level of government may
legislate. One may legislate in regard to provincial aspects, the other federal
aspects. Although local projects will generally fall within provincial responsibility,
federal participation will be required if the project impinges on an area of
federal jurisdiction...”

Clearly both levels of government hold some degree of legislative power over the
environment and waste management. Specifically, section 92 of the Constitution
assigns the following activities, each with some degree of waste management
characteristics, to the provinces:13

Local works and undertakings;
Property and civil rights; and
All matters of a merely local or private nature.

1 Friends of the Oldman River Society v Canada, [1992] 1 SCR 3.
12 |bid, para 63.

13 Constitution Act, supra note 8, s 92.
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In furn, the Constitution assigns other matters to the federal government. These
include:4

Criminal law;

The regulation of trade and commerce;
Coastal and Inland fisheries;

Indians and lands reserved for the Indians; and
Militia, military and naval service, and defence.

The federal government also retains the power to pass laws that provide for “peace,
order and good government” and can assert federal jurisdiction over certain
activities [with limitations].> For example, nuclear energy, which did not exist at the
time , is now under federal control and therefore the federal government sets the
rules that apply to radioactive waste. In general, waste management activities fall
under provincial jurisdiction as they relate more closely to property and civil rights and
matters of a local nature. Despite this, certain areas of waste management do fall
clearly under federal jurisdiction — specifically interprovincial and international frade,
the import/export and transportation of waste, the fransport of toxic substances, the
regulation of general toxic substances, and the regulation of pesticides.

The federal government has also indicated that they will be expanding their role in
our waste management regime through an evaluation of their role in managing
single use plastics — beginning as early as 2021.1¢ Thus far, little has been released on
the details of this plan but it will be a major policy change if, and when, it comes into
effect.

Statutes and Regulations

The laws that are debated and passed by the Legislative Assembly of Alberta or by
the Parliament of Canada are called “statutes” or “acts”. Once in force, statutes can
then authorize the cabinet, a minister, or others to make subsidiary laws to deal with
certain specific matters - known as “regulations” or “orders.” The statute authorizing
these regulations will set out who can make, amend, and repeal them. Generally, it is

14 Constitution Act, supra note 8, s 91.
15 1bid, s 91.

16 Environment Canada, Canada Gazefte: Government Notices, Part 1, Vol 54, No. 5 (1 February 2020)
online: http://gazette.gc.ca/rp-pr/p1/2020/2020-02-01/html/notice-avis-eng.html#nl3; Canadian
Council of Ministers of the Environment, “Canada-Wide Action Plan on Zero Plastic Waste: Phase 1"
(2019) online: https://www.ccme.ca/files/Resources/waste/plastics/1289 CCME%20Canada-
wide%20Action%20Plan%200n%20Zero%20Plastic%20Waste EN June%2027-19.pdf.
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the cabinet, reflected by the decisions of the Lieutenant Governor in Council (for a
province) or the Governor in Council (for the federal government). However, this
authority may also be assigned to a minister or fribunal.

Statutes will also prescribe what matters can be dealt with by way of regulation. If the
regulation does not conform to these parameters, it will not be enforceable.

Common Law

In conjunction with statutes, much of our law consists of principles that have been
established by the courts through decisions on past cases. This body of judge-made
law is called the “common law.” Each of these individual decisions make up what is
known as “precedent”. Judges rely on this precedent to make decisions about
current fact scenarios. Additionally, the hierarchy of the court system means that
lower courts must abide by decisions made by higher courts, with the Supreme Court
of Canada as the highest court in the land — binding on all lower courts. In Albertq,
the hierarchy of court levels ends with the Alberta Court of Appeal.

The court system also offers the opportunity to bring a case for a cause of action
grounded in the common law. In the context of environmental law, some of the
important causes of action include nuisance, negligence, trespass, and strict
liability.1” These are known as “torts” which is a legal action defined as “an injury other
than a breach of contract for which recovery of damages is permitted by law."18

Courts and Administrative Tribunals

Generally, the courts are charged with the responsibility of resolving disputes and
interpreting the meaning of statutes and regulations. In particular, courts can deal
with criminal and civil matters — both of which may arise when dealing with waste
management. In Alberta, three levels of courts may hear waste management
matters. The lowest level is the Provincial Court, which hears the least serious criminal
matters and small civil claims. The Court of Queen’s Bench is the trial level for the most
serious criminal charges and for civil matters with more money at stake. The Court of
Appeal then hears appeals from these lower courts and from certain other tribunals.

17 E.J. Swanson & E.L. Hughes, The Price of Pollution (Edmonton: Environmental Law Centre, 1990) at 13-
73.

18 D.A. Dukelow & B. Nuse, The Dictionary of Canadian Law, 2d ed (Toronto: Carswell, 1995).
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In conjunction with, and often running parallel to the court system, statutes can
create special fribunals to hear certain matters outside of the formal court system. For
example, the EPEA establishes the Environmental Appeals Board which hears appeals
of decisions made by officials from Alberta Environment and Parks (AEP). Generally,
after a hearing, the Environmental Appeals Board makes a recommendation to the
Minister of Environment and Parks who retains final decision-making authority.

Legislation can also set out a right to appeal a tribunal’s decision to the courts or can
limit the appeal process available — sometimes making a tribunal decision final.
Despite these limitations, the courts retain the right to review decisions to determine if
the tribunal had the jurisdiction to make the decision that it did and to determine
whether the decision was lawfully made. This process is called “judicial review.” If the
court determines that the fribunal lacked jurisdiction to make the decision, the court
can quash or invalidate the decision.

Environmental & Waste Management Agencies

Alberta

Alberta Environment and Parks

The Alberta Ministry for the Environment is called Alberta Environment and Parks (AEP)
and the Ministry’s stated role includes to “support environmental conservation and
protection, sustainable economic prosperity, quality of life and outdoor recreation
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opportunities.”® Some of the areas of priority for AEP include air quality, provincial
parks, climate change, fish and wildlife, land, and waste management.?°

Waste management under AEP is concerned with the management of:2!

e hazardous waste and recyclables in Alberta;
e landfill and composting facilities;

e waste facilities;

e waste legislation and resources; and

e waste reduction and recycling.

Much of AEP’s jurisdiction over waste management in the province is derived from
the EPEA which assigns powers and responsibilities o AEP Directors to uphold sections
of the Act and associated regulations.

AEP is also involved in policy making, often to supplement regulations and legislation.
Despite the importance of policy, this paper focuses primarily on regulatory structures
—in part due to the enforceability of the regulatory regime and because policy can
be amended without formal procedure, making it more apt to change.

Natural Resources Conservation Board

The Natural Resources Conservation Board (NRCB) was created by the Natural
Resources Conservation Board Act?? and is “responsible for reviews of proposed major
natural resources projects.”?® Projects that are reviewable by the NRCB include
mining, forestry, water management, and recreation.?* Some of the significant
completed projects relevant to waste management include the Consumer’s Paper

17 Government of Alberta, “Ministry of Environment and Parks” online: https:.//www.alberta.ca/ministry-
environment-parks.aspx.

2 |bid.

21 Alberta Environment and Parks, “Waste Management: Waste reduction and management in
Alberta” Government of Alberta online: https://www.alberta.ca/waste-management.aspx.

22 Natural Resources Conservation Board Act, RSA 2000, ¢ N-3 [Natural Resources Conservation Board
Act].

23 Natural Resources Conservation Board, “What We Do” online:_https://www.nrcb.ca/about/what-we-
do.

24 Natural Resources Conservation Board, “Natural Resource Projects” online:
https://www.nrcb.ca/natural-resource-projects/natural-resource-projects-listing.
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Corp. — Waste Paper Recycling Project;?® the Swan Hills Special Waste Treatment
Centre Expansion;?¢ and the Treatment of Hazardous Waste from Other Provinces
decision.?’

The Natural Resources Conservation Board also regulates under the Agricultural
Operations Practices Act and related manure management.28

Alberta Energy Regulator

The Alberta Energy Regulator (AER) is the sole provincial regulator for natural resource
energy activities, including coal, oil, and natural gas. It is a quasi-government agency
designed to “keep energy companies in check as they develop resources across the
province."?® The AER regulates oil, natural gas, oil sands, coal, and pipelines and will
conduct hearings and make decisions about energy applications in the province .20

Environmental Appeals Board

The Environmental Appeals Board (EAB) is: 3t

“an independent board that gives Albertans an opportunity to appeal certain
decisions made by Alberta Environment and Parks under the Environmental
Protection and Enhancement Act, the Water Act, and Schedule 5 of the
Government Organization Act. These decisions may include approvals, water

25 Natural Resources Conservation Board, “Consumer’s Paper Corp. — Waste Paper Recycling Project”
(27 April 1993) online: https://www.nrcb.ca/natural-resource-projects/natural-resource-projects-
listing/137/consumers-paper-corp-waste-paper-recycling-project.

26 Natural Resources Conservation Board, “Swan Hills Special Waste Treatment Centre Expansion” (8
May 1992) online: https://www.nrcb.ca/natural-resource-projects/natural-resource-projects-
listing/131/chem-security-alberta-ltd-swan-hills-special-waste-treatment-centre-expansion [Swan Hills
Special Waste Treatment Centre Expansion].

27 Natural Resources Conservation Board, “Treatment of Hazardous Waste from Other Provinces” (3
November 1994) online: https://www.nrcb.ca/natural-resource-projects/natural-resource-projects-
listing/113/chem-security-alberta-ltd-treatment-of-hazardous-waste-from-other-provinces.

28 Agricultural Operations Practices Act, RSA 2000, c A-7.

29 Alberta Energy Regulator, “How does the AER regulate energy development in Alberta” online:
https://www.aer.ca/protecting-what-matters/holding-industry-accountable/how-does-the-AER-
regulate-energy-development-in-alberta.

30 Alberta Energy Regulator, “Regulating Development” online: https://www.aer.ca/regulating-
development [AER - Regulating Development].

31 Environmental Appeals Board, “Welcome” online: http://www.eab.gov.ab.ca/.
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licences, preliminary certificates, remediation certificates, administrative
penalfies, enforcement orders, and environmental protection orders.”

Canada

Environment and Climate Change Canada

The federal department for the environment is known today as Environment and
Climate Change Canada (ECCC). It was started in 1971, upon the passing of the
Department of the Environment Act.3? The ECCC states that its mandate is to “inform
Canadians about protecting and conserving our natural heritage, and ensuring a
clean, safe and sustainable environment for present and future generations.”33

Some of the ECCC departments most relevant to waste management include
climate change, national pollutant release inventory, water and the environment,
managing and reducing waste, air pollution, and control over federal acts and
regulations. In particular, ECCC is responsible for regulating the import and export of

32 Department of the Environment Act, RSC 1985, c E-10.

33 Government of Canada, “"Environment and Climate Change Canada” online:
https://www.canada.ca/en/environment-climate-change.html.
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hazardous waste and hazardous recyclables in Canada as well as regulating inter-
provincial fransportation of these substances.?*

Canadian Council of Ministers of the Environment

The Canadian Council of Ministers of the Environment (CCME) is comprised of
environment ministers from the federal, provincial, and territorial governments. These
14 ministers meet twice a year to discuss national environmental priorities and
determine work and research priorities. Expert working groups are then convened to
work collaboratively to accomplish specific goals. The CCME focuses on issues that
are Canada-wide in scope and that require collective attention by a number of
governments.3®

Commission for Environmental Cooperation

The Commission for Environmental Cooperation (CEC)%¢ was created by the North
American Agreement on Environmental Cooperation (NAAEC) which was a side
agreement accompanying the 1994 North American Free Trade Agreement (NAFTA).
The NAAEC was developed to support the environmental provisions of NAFTA, to
avoid trade distortions, and to promote environmental cooperation.?” The CEC is then
responsible for overseeing implementation of the agreement and receives support
and funding from Canada, Mexico, and the United States.

The CEC also has a quasi-judicial role of reviewing submissions from the public on
enforcement matters and in supporting an arbitral panel process to resolve disputes
between the parties on specific tfrade-related issues associated with failures to
effectively enforce environmental laws and regulations.®®

34 Environment and Climate Change Canada, “Export and Import of Hazardous Waste and Hazardous
Recyclable Materials Regulation” (Gatineau: Environment and Climate Change Canada, 2018) online:
https://www.canada.ca/content/dam/eccc/documents/pdf/pollution-

waste/6016%20Canadian%20Notice%20and%20Manifest%20Tracking%20System%20User%20Guide En2.

pdf.

35 Canadian Council of Ministers of the Environment, *About” online:
https://www.ccme.ca/en/about/index.html.

36 Commission for Environmental Cooperation, “*About the CEC” online:_http://www.cec.org/about-

us/about-cec.
37 Ibid.

38 Commission for Environmental Cooperation, “Enforcement” online: http://www.cec.org/our-
work/enforcement.
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Part Two: Waste Management & the Law

Waste Management and the Common Law

The common law has developed several causes of action particularly applicable to
waste management. In general, common law actions are applied to resolve disputes
between private parties and have not been used to deal with conduct that is
considered harmful to the public at large.

Common law remedies are also limited because court actions tend to be reactive
(occurring only after the damage or harm has already occurred) rather than
preventative — like regulatory schemes can be. This can be a significant downside
when attempting to focus on waste prevention. However, common law remedies are
still available, and the courts can be an important tool for plaintiffs. The following
section highlights some of the causes of action most applicable to waste
management.
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Tort Law

Tort law is an area of law that attempts to provide a remedy for individuals who have
been injured, or whose property has been damaged by the wrongdoing of others.
The purpose of tort law is to provide damages to victims as compensation for their loss
and most tort law has been created through the common law process. Today, some
of these torts have also been codified in statute.

One of the notable aspects of tort law is that is does not require a contractual
relationship between the two parties. This is distinct from contract law, which is
discussed later.

The next section will outline some of the common law torts that are applicable to
waste management including:

e Nuisance;

e Negligence;

e Trespass; and

e The rule in Rylands v Fletcher.

Nuisance

Nuisance is defined as the unreasonable interference with public or private rights to
the enjoyment of property.®® It can be found anytime the interference is considered
to be unreasonable, regardless of whether intentional, negligent, or entirely
accidental. Therefore, it is the role of the court to decide what is reasonable.

A smelly garbage dump (if considered to be unreasonable for the context) can be
an example of a nuisance. This means that an individual could bring an action
against another to prevent the improper disposal of garbage if it creates a nuisance
on the individual’s property — like smell. Similarly, commercial premises that do not
properly dispose of garbage can be subject to an action for nuisance especially if
they impact a residential area.*?

3% Bruce Pardy, Environmental Law: A Guide to Concepts (Toronto: Butterworths Canada Ltd. 1996) at
193.

40 Ball v Imperial Oil Resources, 2010 ABCA 111; Friedel v Vavrek, 2012 ABQB 703.
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In a successful action in nuisance, the plaintiff can recover damages as
compensation and the activity can be restrained by an injunction, which is an order
of the court requiring that the activity constituting the nuisance stop. Only those with
an interest in the property affected by the nuisance have the right to bring an action.

An important note — a Municipal Government Act amendment limited the liability
that municipalities face during a claim for nuisance. Following this change,
municipalities are no longer liable in an action based on nuisance, or on any other
tort that does not require a finding of intention or negligence. This applies if the
damage arises either directly or indirectly, from roads or from the operation of a
public utility, or a dike, ditch or dam.*! Further, the definition of a ‘public utility’
includes any system or works used to provide waste management services.*?

Negligence

Negligence is the most common tort action. A plaintiff has an action for negligence
against a defendant if all of the following elements are met:

e a dutyis owed by the defendant to the plaintiff;
e the duty has been breached by the defendant; and
e the defendant has suffered damage because of that breach of duty.

Those who dispose of their waste or carry on waste management activities owe a
duty to others to carry them out in a manner that does not cause harm, or they may
be responsible for damages in compensation.

Public bodies can also be plaintiffs in a negligence action. For example, in Ontario
the municipality of North York successfully sued a chemical manufacturer and
recovered for the damage caused to the municipality’s sewer system by the
manufacturer when corrosive chemical wastes were allowed to enter the system.43

41 Municipal Government Act, RSA 2000, c M-26, s 528 [MGA].
42 1bid, s 1(y).
43 North York v Kerr Chemical Industries, (1985) 33 CLT 184 (Ont HC).
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Trespass

The tort of frespass to land consists of entering onto someone else’s land without
justification. It may also consist of “placing or projecting any object upon” that land.*
For our purposes, this also includes the placing of garbage or rubbish on the land of
another.* For example, in the case of Kerr v Revelstoke Building Materials Ltd, the
plaintiffs’ motel had to be shut down because of the smoke, sawdust, fly ash, and
objectionable sounds that the defendant’s adjacent sawmill produced. %6 The Court
found the interference to be a trespass and awarded damages to the plainfiff.

Strict Liability — Rylands v Fletcher

In common law, strict liability refers to liability which is not based upon the principle of
fault, also known today as the rule in Rylands v Fletcher.*’ (This is to be contrasted with
strict liability offences under regulatory laws) The rule is stated in the case as follows:

“The person who for his own purposes brings on his lands and collects and
keeps there anything likely to do mischief if it escapes, must keep it at his peril,
and if he does not do so, is prima facie answerable for all the damage which is
the natural consequence of its escape.”*8

Liability is described as ‘strict’ because fault is not a factor. Liability will follow if the
presence of the offending substance constitutes a dangerous use of land and the
substance escapes from the land and causes harm. A more recent example
occurred in Ontario when operators of a landfill were held strictly liable after the
methane gas that was emitted onto a neighbouring residential property exploded
and caused both property damage and personal injury.*®

Courts have since worked to more narrowly define the rule in Rylands v Fletcher -
setting out specific circumstances under which the rule can apply. The cases Smith v

44 R.F.V. Heuston & R.S. Chambers, Salmond & Heuston on Torts, 18th ed (London: Sweet Maxwell, 1981)
at 36.

45 Gregory v Piper, (1829) 9 B & C 591; Kynoch Ltd v Rowlands, [1912] 1 Ch 527.

46 Kerr v Revelstoke Building Materials Ltd, (1976) 71 DLR (3d) 134 (Alta).

47 Rylands v Fletcher, (1866) LR 1 Ex 265; aff'd (1898) LR 3 HL 330.

48 |bid at para 279.

4 Gertsen v Municipality of Metropolitan Toronto, (1973) 41 DLR (3d) 646 (Ont HC).
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Inco®° from Ontario and Windsor v Canadian Pacific Railway Ltd.5! from Alberta, both
seek to clarify and narrow the rule’s applicability. However, despite these cases, the
rule is still available in certain circumstances.

Contract Law

Contract law, in contrast with tort law, is centered around a contractual document.

A contract is a legally binding promise between two or more parties which sets out
certain requirements and standards that must be upheld by all parties - or risk being in
breach.

As an example, contfracts may set out the requirements for waste facility operators or
those transporting and disposing of waste.

Deceit

An action for deceit or fraud applies when a defendant intentionally misleads and
thereby causes harm to the plaintiff.52 This can occur after a contractual agreement
has been established and it is found that one party has lied about certain aspects of
the agreement.

In one British Columbia case, a vendor of land told the purchaser that a pile of slag
on the property was “excellent fill,” as a means to induce the sale.>® The vendor,
however, knew that the slag contained radioactive material, despite leaving this
information out during the sale process.> The Court concluded that the slag induced
the purchaser to buy the land without knowing all of the facts and therefore, that the
vendor acted deceitfully in making the statement.®® The vendor was ordered to
compensate the purchaser for the decreased value of the property.56

50 Smith v Inco, 2011 ONCA 628.
51 Windsor v Canadian Pacific Railway Ltd., 2014 ABCA 108.

52 William Statsky, Legal Thesaurus Dictionary (St. Paul: West Publishing Company, 1985) sub verbo
“fraud”.

53 CRF Holdings Ltd. v Fundy Chemical International Limited (1982) 2 WWR 385 (BCCA) at para 1.
54 |bid at para 1.

55 |bid at para 6.

56 |bid at para 29.
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Evidentiary Issues
Standard of Proof

In order to receive a favourable decision, plaintiffs must provide sufficient proof of the
defendant’s liability. They must provide evidence upon which the court may decide
in the plaintiff's favour. If the plaintiff does not provide sufficient evidence, then the
plaintiff will not succeed.

The amount of evidence required is known as the standard of proof. For common law
civil actions, the standard of proof is known as the “balance of probabilities.”>” This
standard requires a determination that it is more likely than not that the defendant’s
behaviour caused the damage claimed.>8

This standard of proof is different in criminal cases, where the prosecution must prove
guilt “beyond a reasonable doubt.”

57 Department of Justice, “Civil and criminal cases” (16 October 2017) Government of Canada online:
https://www.justice.gc.ca/eng/csj-sic/just/08.html [Department of Justice - Civil and criminal cases].

58 William Statsky, Legal Thesaurus Dictionary (St. Paul: West Publishing Company, 1985) sub verbo
“preponderance of evidence”.
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Waste Management and the Criminal Code

The Criminal Code is the statute which defines which activities are considered
criminal and prescribes penalties that the courts can impose on those found guilty of
these activities.>® It is the federal government that is constitutionally responsible for the
criminal law®® and administering the Criminal Code. 5!

The maijority of Criminal Code offences require proof of intention, or what is called a
“guilty mind.” In order for most criminal charges to be valid, one must prove that the
criminal act was committed and that there was intention to do so — actus reus and
mens reaq, respectively. Criminal law also requires that guilt be proven “beyond a
reasonable doubt.”82 This is a high standard of proof and is significantly higher than
the standard of proof in a civil cause of action (balance of probabillities).

Criminal offences are divided into two categories - the most serious offences are
called “indictable offences” and carry the most severe penalties. Because of the
potential consequences of a conviction, indictable offences undergo a more
elaborate court procedure, thus providing more protection to the accused. Less
serious offences are called “summary conviction offences.” They carry less severe
penalties and follow a more streamlined procedure .53

Some of the Criminal Code provisions that may apply to the waste management
regime include:

e |f waste material is explosive, the relevant Criminal Code section places a legal
duty upon the person who possesses or has care or control of an explosive
substance “to use reasonable care to prevent bodily harm or death to persons

52 William Statsky, Legal Thesaurus Dictionary (St. Paul: West Publishing Company, 1985) sub verbo
“preponderance of evidence”.

60 Constitution Act, supra note 8, s 91(27).
61 Criminal Code, RSC 1985, ¢ C-46 [Criminal Code]

62 Department of Justice - Civil and criminal cases, supra note 57; William Statsky, Legal Thesaurus
Dictionary (St. Paul: West Publishing Company, 1985) sub verbo “beyond a reasonable doubt”.

63 Department of Justice, “Criminal offences” (24 July 2015) Government of Canada online:
https://www.justice.gc.ca/eng/cj-jp/victims-victimes/court-fribunaux/offences-infractions.html.

May 2020 Environmental Law Centre (Alberta) Society Page 18


https://www.justice.gc.ca/eng/cj-jp/victims-victimes/court-tribunaux/offences-infractions.html

GOOD RIDDANCE: WASTE MANAGEMENT LAW IN ALBERTA 3RD EDITION

or damage to property by that explosive substance.”® Failure to perform that
duty without lawful excuse is an indictable offence;®

e “Criminal negligence” is a general provision that could have applicability to
waste management activities. This section states that (1) everyone is criminally
negligent who (a) in doing anything, or (b) in omitting to do anything that it is
his duty to do, shows wanton or reckless disregard for the lives or safety of other
persons. (2) For the purposes of this section, “duty” means a duty imposed by
law.%8 If criminal negligence causes death, the offender is guilty of an
indictable offence;®”

e If someone represents that dangerous waste substances are safe, that person
could be guilty of fraud or false pretence;® and

e Improper handling of waste substances may be considered mischief under the
code because mischief includes “rendering property dangerous.6?

Despite these options, most waste management is dealt with in what is known as the
quasi-criminal realm. A quasi-criminal offence is a non-criminal offence that carries a
penalty similar to that of a true Criminal Code offence, but which is subject to a less
complex court procedure and which does not come with the same burden of proof.
Often these quasi-criminal offences are set out in regulatory law. This means that
although fines and sometimes even imprisonment can be used to punish waste
management offences, they do not need to have the hallmark qualities of a crime.
For example, it is not required to prove mens rea, they are decided based on the
balance of probabilities, and the defence of due diligence is available. It should be
noted however that various regulatory laws have been deemed a valid exercise of
federal jurisdiction based on their “criminal law™ power in section 91 of the
Constitution.

64 Criminal Code, supra note 61, s 79.
¢5 bid, s 80.

¢ |bid, s 219.

¢7 Ibid, s 220.

¢8 |bid, s 380(1).

¢ Ibid, s 430(1).
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The next section will take a closer look at the regulatory system in charge of waste
management, but it is important to recognize both the similarities and differences
they hold with the criminal law.

Waste Management and Regulatory Law

The following section will focus on regulatory law. This is the area of law that
constitutes the maijority of waste management rules and regulations and is often
considered quasi-criminal.

An important distinction, particularly for the realm of waste management is that
regulatory law is often accompanied by a defence of due diligence. This means that
if a defendant can demonstrate that they took all reasonable care to prevent an
offence from occurring, they can avoid liability. Throughout the following sections we
will point out some of the areas where this occurs.

Regulatory law can also be enacted by both the provincial and federal
governments. First, we will highlight some of the most relevant Alberta statutes and
then move to the federal ones.

Alberta

Environmental Protection and Enhancement Act

In 1993, the EPEA was passed.” This omnibus environmental statute replaced a
number of other statutes including several that dealt with waste management. Two
of the relevant waste management focuses of the EPEA include: regulating the
provincial environmental assessment process and the approval process for waste
management facilities. Additionally, certain waste management activities are
regulated under the Act.

A list of activities automatically subject to the EPEA (and the related standards and
authorizations) is set out in the Schedule of Activities. These include the construction,
operation, or reclamation of:

70 EPEA, supra note 5.
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e Facilities for the storage, treatment, processing, or disposal of hazardous
waste;’t

e Facilities for the storing and processing of hazardous recyclables;?

e Facilities for the storage, treatment, processing, or disposal of batteries;”?

e Waste management facilities;

e Landfarms for petroleum, drilling, or other wastes;”®

e Incinerators;

e Sites for subsurface disposal of solid or liquid waste, except private subsurface
sewage disposal systems;””

e Sites for the demolition of automobiles;”® and

e Sites where scrap metalis stored.”

Additional activities may also be added to the list by regulation.g
Environmental Assessment

The EPEA is responsible for creating and regulating the environmental assessment
process in the province. This process is designed to identify the consequences of
certain activities before they occur, in order to develop plans to mitigate any
potential adverse environmental effects.

The full assessment process applies to certain “mandatory activities"® and to other
activities where the Director decides “that the potential environmental impacts of the

’VEPEA, supra note 5, Schedule of Activities, s 2(t).
72 Ibid, Schedule of Activities, s 2(v).
73 |bid, Schedule of Activities, s 2(aaq).
74 Ibid, Schedule of Activities, s 5(d).
75 Ibid, Schedule of Activities, s 5(e).
76 Ibid, Schedule of Activities, s 5(Q).
77 Ibid, Schedule of Activities, s 5(I).

78 Ibid, Schedule of Activities, s 5(t).

79 Ibid, s 5(u).

80 |bid, Schedule of Activities, s 11.

81 |bid, s 39(c).
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proposed activity warrant further consideration under the environmental assessment
process."8?

Activities that must undergo an environmental assessment are set out in Schedule 1 of
the Environmental Assessment (Mandatory and Exempted Activities) Regulation. This
regulation only makes an environmental assessment mandatory for hazardous waste
incinerators and landfills that accept hazardous waste from an off-site source.? The
proponents of these activities must therefore prepare an environmental impact
assessment report and the activities are then also subject to review under the Natural
Resources Conservation Board Act.8

The environmental assessment process involves four steps. The first is notification by
AEP that the process will apply to the activity at hand.® The second is screening by
the Director to determine the next step of the process.?® The third step, if required, is
the preparation of an environmental assessment report.8” The final step is referral of
the report to the Natural Resources Conservation Board, the AER, the Alberta Utilities
Commission, or the Minister, as the case may be .88

EPEA - Waste Related Authorizations

Under the EPEA, the authorization of most waste management facilities is done in one
of three ways, through an approval, a registration, or a notification procedure. The
Activities Designation Regulation designates activities by authorization level and
activities are grouped into schedules and divisions. Generally, activities with a greater
potential to impact the environment require approvals.?® Registrations are required
for activities with a lesser impact and these authorizations may also require

82 EPEA, supra note 5, ss 43 & 44(1).

83 Environmental Assessment (Mandatory and Exempted Activities) Regulation, Alta Reg 111/1993, ss (z)
& (aa) [Environmental Assessment (Mandatory and Exempted Activities) Regulation].

84 Natural Resources Conservation Board Act, supra note 22.

85 EPEA, supra note 5, s 43.

8¢ |bid, s 44.

87 Ibid, s 45.

88 |bid, s 53.

8% Activities Designation Regulation, Alta Reg 276/2003, s 2 [Activities Designation Regulation].
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compliance with a Code of Practice.® Activities that have minimal impact require
notification only.%

If an activity requires an approval or registration, it is an offence to commence or
continue the project without one.?? The approval process requires prior compliance
with the environmental assessment process, public nofification, and public notice of
the decision.?® People who may be directly affected by a potential project can also
provide input by filing a statement of concern regarding a specific application.%

Waste management activities requiring an approval are included in Schedule 1,
Division 1 of the Activities Designation Regulation and include: %

e The construction, operation, or reclamation of a fixed facility where more than
10 tonnes per month of waste is freated;

e The operation of a mobile incinerator that treats waste that contains certain
halogenated organic compounds or heavy metals;

e The construction, operation, or reclamation of certain large facilities for the
collection and blending of hydrocarbons and organics to produce fuel from
waste;

e The construction, operation, or reclamation of certain fixed facilities for long
term storage of large amounts of hazardous recyclables or hazardous waste;

e The construction, operation, or reclamation of certain fixed facilities for
processing hazardous recyclables;

e The construction, operation, or reclamation of landfills that accept hazardous
waste, receive more than 10,000 tonnes per year of waste, or are located in a
ravine, gully, or coulee over a buried valley;

e The construction, operation, or reclamation of certain large facilities for
cleaning empty chemical containers;

e The burning of certain prohibited debris by means of an open fire; and

90 Activities Designation Regulation, supra note 89, s 3.
21 Ibid, s 4.

92 EPEA, supra note 5, ss 60 & 61.

93 Ibid, ss 63, 72 & 74.

24 |bid, s 73.

?5 Activities Designation Regulation, supra note 89, Schedule 1, Div 1.
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e The construction, operation, or reclamation of a compost facility that accepts
more than 20,000 tonnes of waste per year for composting.

Approvals incorporate a wide variety of terms and conditions that set out the rules for
design operating, monitoring and reclamation, and decommissioning.

Activities listed in Schedule 2, Division 1 that require a registration include: %6

e The construction, operation, or reclamation of a facility where land treatment
of waste is carried out;

e The construction, operation, or reclamation of a small incinerator;

e The construction, operation, or reclamation of a landfill where not more than
10,000 tonnes per year of waste is disposed;

e The construction, operation, or reclamation of a facility where alternate fuel is
burned in a combustion unit or where used oil is burned in a space heater;

e The construction, operation, or reclamation of a compost facility that accepts
not more than 20,000 tonnes of waste per year for composting; and

e The construction, operation, or reclamation of a fixed facility for the land
treatment of soil containing hydrocarbons.

These activities are also typically overseen by a related Code of Practice which sets
out various design, operating, monitoring, and reclamation and decommissioning
rules.

Activities listed in Schedule 3 that require notification include: ¥’

e The construction, operation, or reclamation of a small compost facility; and
e The construction, operation, or reclamation of a non-hazardous waste storage
site.

The Minister retains the power to order that no approval or registration be given if
they are of the opinion that doing so is in the public interest.®® Additionally, the

%6 Activities Designation Regulation, supra note 89, Schedule 2, Div 1.
?7 |bid, Schedule 3.
98 EPEA, supra note 5, s 64.
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Director may issue approvals subject to certain terms and conditions or may cancel,
suspend, or modify an approval if they consider it appropriate to do so.%°

Municipal Government Act

The Municipal Government Act authorizes municipalities in Alberta to engage in and
regulate the logistics of solid waste disposal % Larger municipalities will often run their
own waste management systems while smaller municipalities can cooperate in this
task through regional waste management corporations, each of which is created by
its own regulation.t0t

More specifically, the Subdivision and Development Regulation under the Municipal
Government Act sets out the minimum distances that must separate certain waste
management facilities and other developments.102

Natural Resources Conservation Board Act

The Natural Resources Conservation Board Act establishes the Natural Resources
Conservation Board (NRCB) and sets out the Board’s purpose, stating:

The purpose of this Act is to provide for an impartial process to
review projects that will or may affect the natural resources of
Alberta in order to determine whether, in the Board's opinions, the
projects are in the public interest, having regard to the social and
economic effects of the projects on the environment.103

The Act makes certain projects subject to review and those projects cannot proceed
until approval under the Act is given.'%* Reviewable projects consist of major non-
energy natural resource projects that have the potential for significant environmental,
social, and economic effects. Currently, none of the listed types of projects relate to

99 EPEA, supra note 5, ss 68(2) & 70.
100 MGA, supra note 41.

101 For example, Central Alberta Regional Waste Management Commission Regulation, Alta Reg
211/2000.

102 Sybdivision and Development Regulation, Alta Reg 212/95.
103 Natural Resources Conservation Board Act, supra note 22, s 2.
104 |bid, ss 4 & 5.
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waste management although new project types can be created through regulation
or the Lieutenant Governor in Council may prescribe specific projects for review.10°
For example, it was the Lieutenant Governor in Council who authorized an NRCB
review of the Swan Hills Hazardous Waste Treatment Centre 106

The Board must give persons who may be directly affected by a reviewable project
an opportunity to review relevant information and participate in the Board’s
review.197 If a directly affected person submits a written objection to a proposed
project, the Board will hold a hearing to evaluate the objection.198

The Board can only grant an approval with prior authorization from the Lieutenant
Governor in Council .t Authorization is not required for refusals or deferrals.t10 Finally,
an approval by the Board does not dispense with the requirement to obtain a
licence, permit, approval, or other authorization for the project.tt

Occupational Health and Safety Act

The Occupational Health and Safety Actl12 requires employers to ensure, as far as
reasonably practicable, the health and safety of those working for them?!® and
requires workers to take reasonable care to protect themselves and their co-workers
from harm. 4 This includes protection from the dangers posed to workers from waste
products.

105 Natural Resources Conservation Board Act, supra note 22, ss 4(e) & (f). See the Swan Hills Hazardous
Waste Treatment Centre as an example of a project prescribed by the Lieutenant Governor in Council
for review.

106 Swan Hills Special Waste Treatment Centre Expansion, supra note 26.

107 For a recent discussion of the test for ‘directly affected’ see: Normtek Radiation Services Ltd. v
Alberta (Environmental Appeals Board) 2019 ABQB ?11.

108 Natural Resources Conservation Board Act, supra note 22, s 8.

109 Ibid, s 9(1)(a).
10 |bid, ss 9(1)(b) & (c).
1 Ibid, s 9(3).

112 Occupational Health and Safety Act, RSA 2000, ¢ O-2 [Occupational Health and Safety Act].
113 Ibid, s 2(1).
14 bid, s 2(2).

May 2020 Environmental Law Centre (Alberta) Society Page 26



GOOD RIDDANCE: WASTE MANAGEMENT LAW IN ALBERTA 3RD EDITION

Officers under the Act are authorized to inspect for hazards and to issue orders to
control or stop dangerous activities.''> Appeals of these orders can be made to the
Occupational Health and Safety Council 116

Addifionally, workers who may be exposed to hazardous waste may be required to
be registered under the Act and have regular medical examinations.!” In turn, the
Act provides supporting requirements for dangerous substances!® and for accidents
which occur on the jobsite. 119

Maximum penalties for failure to comply with the Act include fines of up to $300,000,
daily fines of $10,000 for continuing offences, and up to 12 months’ imprisonment.120

Public Health Act

The Public Health Act may apply to waste issues where improper waste management
practices create a nuisance.

A nuisance is defined as: 121

a condition that is or that might become injurious or dangerous to the
public health, or that might hinder in any manner the prevention or
suppression of disease.

The Act gives local health officials (“executive officers”) broad control over
nuisances.*?? If, as a result of an inspection of a premises, an executive officer has
reasonable and probable grounds to believe that a nuisance is occurring, the
executive officer may issue a written order to address or remove the nuisance.'?® The
order can be issued to the person registered as owner of the premises at the Land

115 Occupational Health and Safety Act, supra note 112, ss 8-11, 42.
¢ bid, ss 16 & 17.

17 bid, s 20.

118 |bid, s 29.

19 Ibid, s 18.

120 |bid, s 41.

121 Pyblic Health Act, RSA 2000, c P-37, s 1(ee) [Public Health Act].
122 |bid, s 59.

123 |bid, s 62.
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Titles Office or to some other person who is in actual or apparent possession and
control of the premises.'?* If the order is issued to someone other than the registered
owner, that person must be served with a copy of the order.1?>

Orders can enumerate things such as the closure of the premises, removal of the
nuisance, and doing of specified work.*?8 If an order is not obeyed, the health
authority can cause the work to be done and, once completed, has the authority to
recover the costs from the person to whom the order was issued.?’ If those costs are
not paid, they can be added to the municipal property tax as an addifional tax on
the land. Non-payment can ultimately result in a sale of the property.1?8 The person to
whom an order is issued retains the option to appeal the order tfo the Public Health
Appeal Board.1?®

Dangerous Goods Transportation and Handling Act

Dangerous waste that is transported within Alberta is regulated by the Dangerous
Goods Transportation and Handling Actt®® which provides for safety in the handling
and transporting of dangerous goods, defined by reference to the regulations. The
regulations refer to the federal regulations under the Canadian Transportation of
Dangerous Goods Act, 1992,131 which all provinces and territories have adopted.

Safe handling and transportation of dangerous goods, including waste, is
accomplished under the Act by designating and classifying those goods and
prescribing the safety requirements for each class. Regulations also provide guidelines
for appropriate documentation, insurance, and certain prohibitions.

124 Pyblic Health Act, supra note 121, s 1(ff).
125 |bid, s 62(3).

126 |bid, s 62(4).

127 |bid, s 62.

128 |bid, s 63.

129 |bid, s 4.

130 Dangerous Goods Transportation and Handing Act, RSA 2000, c D-4 [Dangerous Goods
Transportation and Handling Act].

131 Transportation of Dangerous Goods Act, 1992, SC 1992, ¢ 34 [Transportation of Dangerous Goods
Act, 1992].
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The Act also provides for inspectors to ensure compliance.**? These inspectors are
empowered to stop, inspect, and sample the contents of any vehicle or place if they
believe that dangerous goods are being handled or conveyed.'33 The person in
charge of the dangerous goods is obligated to assist the inspector in doing so.34

If an inspector is satisfied on reasonable and probable grounds that there is a spill, the
danger of a spill, or a breach of the regulations, the inspector may seize and dispose
of the dangerous goods.'*® To help with this, the person in charge of dangerous
goods must report all spills and accidental discharges to an inspector. In addition,
that person must take all reasonable emergency measures to reduce the danger
and comply with any directions from an inspector.136

Federal

The federal government plays a significant role in waste management, particularly
when it comes to the interprovincial and international import/export and
transportation of waste; the transport of toxic substances; the regulation of toxic
substances; and control over pesticides. Additionally, federal statutes such as the
Impact Assessment Act or the Canadian Environmental Protection Act, 1999 both
impact waste management efforts, despite having broader environmental purposes.

Canadian Environmental Protection Act, 1999

The Canadian Environmental Protection Act, 1999 (CEPA) is primarily concerned with
protecting the environment and human health; applying the precautionary principle;
and promoting and reinforcing enforceable pollution prevention approaches.'3’ For
waste management purposes, CEPA is important because it can be used to prohibit
certain materials that may end up as waste products. It can do so by regulating

132 Dangerous Goods Transportation and Handling Act, supra note 130, s é.
133 |bid, s 7.

134 |bid, s 11.

135 |bid, s 12.

136 |bid, s 13.

137 CEPA, 1999, supra note 7.
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materials that are toxic to the environment and human health and by prohibiting the
manufacture and sale of any such products.13®

An example of CEPA being used in the waste management context is the recent
federal ban on microbeads.**® Under the auspices of the CEPA regime, the federall
government was able to ban plastic microbeads (plastic beads that are < 5mm in
size)0 by adding them to the List of Toxic Substances in Schedule 1 of the CEPA. This
triggered a regulatory process enabling them to pass a regulation which prohibits the
manufacture, import, or sale of products containing microbeads.#! This is an
important waste management strategy because microbeads are considered a
dangerous type of marine plastic waste.142

More recently, the federal government announced a plan to ban ‘harmful single-use
plastics’ as early as 2021.143 As of writing, no specific plan has been released;
however, one option to accomplish this goal would be the addition of certain types
of plastic to the toxic substances list under CEPA.

Impact Assessment Act

The Impact Assessment Act#4is the new federal act responsible for the impact
assessment of certain large-scale activities and the prevention of significant adverse
environmental effects. It replaced the Canadian Environmental Assessment Act,
2012.

The Impact Assessment Act establishes the impact assessment procedure at the
federal level. The Act's purposes include “to protect the components of the

138 CEPA, 1999, supra note 7, part 5.
132 Microbeads in Toiletries Regulations, SOR/2017-111 [Microbeads in Toiletries Regulations].

140 Government of Canada, “Microbeads” online: https://www.canada.ca/en/health-
canada/services/chemical-substances/other-chemical-substances-interest/microbeads.html.

141 Microbeads in Toiletries Regulations, supra note 139, s 3.

142 Environment and Climate Change Canada, “Microbeads — A Science Summary” (July 2015) at 4.2
online: http://www.ec.gc.ca/ese-ees/default.aspelang=En&n=adda4c5f-1.

143 Justin Trudeau, Prime Minister of Canada, News Release, “Canada to ban harmful single-use plastic
and hold companies responsible for plastic waste™” (10 June 2019) online:
https://om.gc.ca/en/news/news-releases/2019/06/10/canada-ban-harmful-single-use-plastics-and-
hold-companies-responsible.

144 Impact Assessment Act, SC 2019, ¢ 28 [Impact Assessment Act].
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environment, and the health, social and economic conditions that are within the
legislative authority of Parlioment from adverse effects caused by a designated
project.”!% To do so, impact assessments under the Impact Assessment Act must take
info account factors including:146

(a) the changes to the environment or to health, social or economic
conditions and the positive and negative consequences of these changes that
are likely to be caused by the carrying out of the designated project...;

(b) mitigation measures that are technically and economically feasible and
that would mitigate any adverse effects of the designated project;...

(h) the extent to which the designated project contributes to sustainability;

(i) the extent to which the effects of the designated project hinder or
conftribute to the Government of Canada'’s ability to meet its environmental
obligations and its commitments in respect of climate change;

() any change to the designated project that may be caused by the
environment;... and

(t) any other matter relevant to the impact assessment that the Agency
requires to be taken into account.

Similar to the Canadian Environmental Assessment Act, 2012 before it, the Impact
Assessment Act takes a ‘project list’ approach which means that to qualify for an
impact assessment under the Act, projects must first be included in the list of
“designated projects” or be qualified as a designated project by the Minister.14” The
list of designated projects is set out in the Physical Activities Regulations and
includes:148

145 Impact Assessment Act, supra note 144, s 6(1)(b).

14¢ |bid, s 22(1).

147 Ibid, s 9(1).

148 Physical Activities Regulations, SOR/2019-285 [Physical Activities Regulations].
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a waste management facility located in a wildlife area, migratory bird
sanctuary, or protected marine areq;4°

the disposal at seq, in a national marine conservation area, of waste or other
matter at a new disposal at sea site or a new part of an existing disposal at sea
site; 150

the construction and operation of a new facility for the storage of irradiated
nuclear waste;51

the construction and operation of a new facility for the long-term
management or disposal of iradiated nuclear waste;152

the expansion of an existing facility for the long-term management or disposal
of iradiated nuclear waste, if the expansion would result in an increase in the
area of the facility, at ground level, of 50% or more;53

the construction, operation, decommissioning or abandonment of a new
facility that is not more than 500m from a natural water body and is used
exclusively for the tfreatment, incineration, disposal, or recycling of hazardous
waste;® and

the expansion of an existing facility that is not more than 500m from a natural
water body and is used exclusively for the freatment, incineration, disposal, or
recycling of hazardous waste, if the expansion would result in an increase in
hazardous water input capacity of 50% or more. 1%

The Act also establishes the Impact Assessment Agency®®® (the "Agency”) whose

work

includes conducting or administering impact assessments, consultation

procedures, research and compliance with the Act.1®” The Agency also has the

142 Physical Activities Regulations, supra note 148, Schedule, s 1.

150 |bid
151 |bid
152 |bid
153 |bid
154 |bid
155 |bid
1%¢ |bid
157 Ibid

. Schedule, s 3.

, Schedule, s 28(a).
, Schedule, s 28(b).
. Schedule, s 29.

. Schedule, s 56.

. Schedule, s 57.

, s 153.
, s 155.
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power to undertake studies and conduct research relating to environmental
assessment. 158

Pest Control Products Act

The Pest Control Products Act governs the use and production of pesticides and other
pest control products.'® It includes the registration process for pest control products
and authorizes the Minister to control the manufacture, possession, handling, storing,
transport, import, distribution, or use of a pest control product unless it is properly
registered or authorized under the legislation.16°

Canadian Energy Regulator Act

The new Canadian Energy Regulator Act (formerly the Natfional Energy Board Act)
establishes the Canadian Energy Regulator as an independent energy regulator.16?
This is the new board under which oil and gas pipelines and electrical fransmission
lines are approved and regulated. The Canadian Energy Regulator also administers
the Canada Oil and Gas Operations Act which oversees oil and gas development in
the North.162

The Canadian Energy Regulator’s jurisdiction over pipeline construction and
operation involves regulating the waste management associated with these
developments.

Canada Labour Code

The occupational health and safety of employees working for organizations under
federal jurisdiction is governed by Part Il of the Canada Labour Code.163 The Code
requires employers to “ensure that the health and safety at work of every person

employed by the employer is protected.”%4 Safety is defined to include protection

158 Physical Activities Regulations, supra note 148, s 156(2).

152 Pest Confrol Products Act, SC 2002, ¢ 28 [Pest Control Products Act].
160 |bid, s 6(1).

161 Canadian Energy Regulator Act, SC 2019, c 28, s 10.

162 Canada Oil and Gas Operations Act, SC 1992, c 35.

163 Canada Labour Code, RSC 1985, ¢ L-2 [Canada Labour Codel].

164 |bid, s 124,
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from danger and the definition of danger includes exposure to hazardous substances
such as hazardous waste materials.16°

The Act, together with the Occupational Health and Safety Regulations Canada166
detail the obligations of employers and the rights of employees related to exposure to
hazardous substances, including hazardous waste.

Fisheries Act

The federal government is constitutionally responsible for fisheries and primarily
extends this power through the Fisheries Act.1® It is the Fisheries Act, which provides
for some protection of fish habitat and limits waste disposal in areas of fish habitat.

Specifically, the Fisheries Act prohibits the ‘throwing overboard of certain substances’
stating:168

36(1) No one shall

(a) throw overboard ballast, coal ashes, stones or other prejudicial or
deleterious substances in any river, harbour or roadstead, or in any water where
fishing is carried on;

(b) leave or deposit or cause to be thrown, left or deposited, on the shore,
beach or bank of any water or on the beach between high and low water
mark, remains or offal of fish or of marine animails; or

(c) leave decayed or decaying fish in any net or other fishing apparatus...

(3) Subject to subsection (4), no person shall deposit or permit the deposit of a
deleterious substance of any type in water frequented by fish or in any place
under any conditions where the deleterious substance or any other deleterious
substance that results from the deposit of the deleterious substance may enter
any such water.

165 Canada Labour Code, supra note 163, s 122.

166 Occupational Health and Safety Regulations Canada, SOR/86-304.
167 Fisheries Act, SC 2019, ¢ 14 [Fisheries Act].

168 |bid, ss 36(1) & (3).
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The Act provides for exceptions to these prohibitions and states that the authority to
authorize disposal can be written into a regulation.16®

Canada National Parks Act

The Canada National Parks Actl’0 is the federal statute under which the various
national parks in Canada are operated. The National Parks Garbage Regulations, 7t
authorized by this Act, provide the detailed regulations for dealing with solid waste in
national parks.

Nuclear Safety and Control Act

The Nuclear Safety and Control Act regulates all aspects of nuclear energy and
radioactive materials including waste products.t’?

Indian Act

Under the Indian Act,'” the Indian Reserve Waste Disposal Regulations govern the
management of Indian Reservations.1’4

169 Fisheries Act, supra note 167, ss 36(4) & (5).

170 Canada National Parks Act, SC 2000, ¢ 32 [Canada National Parks Act].

171 National Parks Garbage Regulations, SOR/80-127 [National Parks Garbage Regulations].
172 Nuclear Safety and Confrol Act, SC 1997, ¢ 9 [Nuclear Safety and Control Act].

173 Indian Act, RSC 1985, c I-5 [Indian Act].

174 Indian Reserve Waste Disposal Regulations, CRC, ¢ 960 [Indian Reserve Waste Disposal Regulations].
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Part Three: Types of Waste

Non-Hazardous Waste

- L e '« .‘4’,""\" ; \ »

The disposal of non-hazardous waste, often what you or | may think of as ordinary
garbage, is mainly the responsibility of municipalities (with this power delegated by

the provinces). The Municipal Government Act (MGA)"™ authorizes municipalities to
engage in and regulate waste management activities as a public utility within their

borders and it does so by including waste management facilities in the definition of

“public ufility”.176

The MGA also allows a municipality, where it provides a municipal utility service, to
prohibit any person other than the municipality from providing the same or a similar
type of utility service in all or part of the municipality — enabling a waste
management monopoly.t’” A municipality that provides waste management services
as a public utility “*must, when it is able to do so and subject to any terms, costs, or
charges established by council, provide the municipal uftility service to the parcel on
the request of the owner or occupant of the parcel.”® Regional services

175 MGA, supra note 41.
176 |bid, s 1(y).

177 Ibid, s 33.

178 |bid, s 34.
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commissions were also established under the MGA to provide services, including
waste management, on a regional basis.1” These commissions are established by
regulation and are located across the province.

The general waste management regulation in Alberta is the Waste Confrol
Regulation,*® which came into force on September 1, 1996. Authority for the Waste
Control Regulation is found in the EPEA which states:8?

The Lieutenant Governor in Council may make regulations

(a) Designating anything as waste and exempting anything from the definition
of waste;...

(c)Respecting the collection, storage, tfreatment or disposal of waste on, into,
or under land, water or ice; and...

(e) Respecting the design, location, establisnment, construction, operation and
reclamation of waste management facilities.

The following section will explain what is considered to be non-hazardous waste, what
the process for non-hazardous waste facility approval is, as well as some specifics
about litter and the limited federal regulation of non-hazardous waste. To begin;
however, it is important to first identify what is characterized as non-hazardous waste.

Definitions of Waste

General non-hazardous waste is known as municipal waste and is what is left after
separately defining:

Hazardous waste;
Biomedical waste;
Nuclear waste; and
Oilfield waste.

179 MGA, supra note 41, part 15.1.
180 Waste Confrol Regulation, Alta Reg 192/1996 [Waste Control Regulation].
181 EPEA, supra note 5,5 187.
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More specifically, the Waste Control Regulation defines waste as:182
Any solid or liquid material or product or combination of them

(i) That is infended to be treated or disposed of; or
(ii) That is infended to be stored and then treated or disposed of,

but does not include oilfield waste or recyclables.

An identical definition of waste is also found in the Activities Designation
Regulation,18 the regulation that designates those activities requiring an
environmental assessment under EPEA.

Why is the definition of waste important?

The definition of waste is critical because a different definition will result in different
materials being characterized as a waste (or not), thereby impacting how and where
they must be disposed of.

This issue was clearly seen in a recent Environmental Appeals Board decision which
hung upon how waste should be defined.8* This tribunal decision stemmed from @
project proponent (“Cherokee”) being issued an environmental protection order
(EPO) from the regional Director and immediately appealing that order to the Alberta
Environmental Appeals Board.

The Director, when issuing the initial EPO, found that once Cherokee moved
contaminated material from one place on the site to another and then used the
material o build a berm, the material became waste. In turn, the Director found that
if the material was contaminated, once becoming waste, it would be characterized
further, as hazardous waste.*® This finding was particularly relevant because if the

182 Waste Control Regulation, supra note 180, s 1(ll).
183 Activities Designation Regulation, supra note 89, s 2(t).

184 Cherokee Canada Inc. et al. v Director, Regional Compliance, Red Deer-North Saskatchewan
Region, Operations Division, Alberta Environment and Parks (26 February 2019) Appeal Nos. 16-055-056,
17-073-084, and 18-005-010-R [Cherokee Canada Inc.].

185 |bid af para 39.
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contaminated material was considered to be hazardous waste, the site would be
defined as an unauthorized hazardous waste landfill.186

The Board, however, did not agree with the Director’s characterization of the
contaminated material as waste, finding that this interpretation was both
“unreasonable and incorrect.”'®” To make this finding, the Board relied on the
definition of waste from the Waste Control Regulation, which states that to be
considered waste, there must be an “intention” to dispose of the material.188 This was
differentiated by the Board from the remediation and reclamation work undertaken
by the site operator — remediation and reclamation were not considered to be
‘disposal’.18 The Director did attempt to counter this viewpoint arguing that once the
contaminated material was placed in its ‘final resting spot’, it had been disposed of,
however, this argument was not adopted by the Board.'®® The Board reasoned that if
this definition of waste was used, large amounts of contaminated materials currently
on sites across the province would need to be fransported to hazardous waste
facilities — a feat which the Board considered to be difficult and unnecessary.1°? [t
could be argued that the Board relied extensively and perhaps inappropriately on
the policy implications of a specific legal interpretation rather than a strict reading of
the statute.

The definition of waste also differentiates it from recyclables and case law across the
country has severally ruled on the point in time when materials can be distinguished
as either waste or recyclables. The British Columbia case of R v Jopp Ventures Corp.
held that any recyclable material could be considered waste once discarded.®? This
means that these materials would no longer be considered waste once/if they were
converted into compost but, before that time and after disposal, they were rightfully
considered waste and waste provisions would apply.t®3 In a similar BC case, the Court

186 Cherokee Canada Inc., supra note 184 at para 39.

187 |bid at para 41.

188 Waste Control Regulation, supra note 180, s 1(ll); Cherokee Canada Inc., supra note 184 at para 41.
182 Cherokee Canada Inc., supra note 184 at para 41.

190 |bid at para 42.

191 |bid at para 43.

192R v Jopp Ventures Corp., 2001 BCSC 1051.

193 |bid at para 19.
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of Appeal found that discarded materials remain ‘waste’ even if they have value,
until such time as the material is converted into a useful material.194

An Alberta decision also differentiates between waste and recyclables through the
eyes of a landfill operator. In the case of Bighorn (Municipal District No. 8) v Bow
Valley Waste Management Commission, the Court found that although materials
may be waste to the person disposing of them in the landfill, they can also be
valuable recyclables to the landfill operators and would therefore be defined as
recyclables, rather than waste.1®® Notably, this decision was upheld at the Alberta
Court of Appeal.19

Facilities for Non-Hazardous Waste

The EPEA states that no person shall dispose of waste exceptt®’

“at a waste management facility, or in a container the contents of
which will be taken to a waste management facility, that is the subject
of the appropriate approval, registration or notice required under this
Act.”

A waste management facility is then defined in the EPEA as “a facility for the
collection, storage, treatment or disposal of waste."1%

Waste management facilities are categorized in two different manners under the
EPEA and associated regulations. One type of categorization determines the type of
authorization that a facility requires. A second categorization determines the

194 British Columbia (Minister of Environment, Lands and Parks) v Aloha Manufacturing Inc. (1997) 150
VLR 4th 193. This idea is echoed in the New Brunswick decision of Greenisle Environmental Inc. v New
Brunswick, 2007 NBCA 9 at para 22.

195 Bighorn (Municipal District No. 8) v Bow Valley Waste Management Commission, 2013 ABQB 723 at
para 97.

19¢ |bid.

197 EPEA, supra note 5, s 176; The disposal of waste in an area outside of a designated waste facility
can result in the issuance of a fine — see, for example, Telus Communications Inc. v Director, Upper
Athabasca Region, Alberta Environment and Parks 2019 AEAB 12.

198 EPEA, supra note 5, s 1(ttt).
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standards and requirements of the facility. The following section will outline these
authorizations.

Authorizations for Waste Management Facilities

Waste management facilities that require an authorization must receive either an
approval, a registration, or be subject to notification requirements.**® The Schedule of
Activities in the EPEA categorizes these waste management facilities by type, which
means that those waste management facilities that present the most significant risk to
the environment must receive an approval under EPEA. Those that pose a lesser risk
must have a registration and those that pose the least risk are subject to notification
provisions.2%0

It is against the law for a person to build or operate a waste management facility
without the necessary approval or registration.?°? Similarly, it is prohibited to
commence or continue any activity that requires notice without first providing the
same?%2 and the penalties for operating a waste management facility without the
required authorization can be significant.?%® Knowingly doing so could attract the
highest penalty provided for under the EPEA. For an individual, that penalty could be
a fine of up to $100,000, imprisonment of up to two years, or both. For a corporation
the fine could be as much as $1,000,000.204

For other offences, the penalties range from $50,000 for an individual to $500,000 for a
corporation.?% It is; however, a complete defence to prove that the accused did

199 See also EPEA, supra note 5, Schedule of Activities, s 1(aa) the storage, treatment, processing or
disposal of batteries, 5(e) landfarms for petroleum, drilling or other waste, 5(g) an incinerator and 5(1) a
site for subsurface disposal of solid or liquid waste, except private subsurface sewage disposal systems.

200 Activities Designation Regulation, supra note 89, s 2.
201 EPEA, supra note 5, ss 60 & 61.
202 |pid, ss 87 & 88.

203 Fines can also be issued for the improper storage of waste — see for example R v Universe Machine
Corp 2001 Carswell Alta 1816 in which the defendant company was fined $25,000 for the improper
storage of hazardous waste and hazardous recyclables.

204 EPEA, supra note 5, s 228(1).
205 Ibid, s 228(2).
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everything reasonably possible to prevent the offence from occurring, even though it
occurred anyway.2%

The procedure for obtaining an approval or registration is also set out in the EPEA.
Specifically, this Act sets out preconditions that must be fulfilled before an application
for approval or registration can be successful .29 Firstly, it is important to note that if
the provisions of the EPEA require that an environmental assessment be completed,
no approval or registration can be issued until that is complete.2%8

Notably, waste management facilities that accept non-hazardous waste do not
require an environmental assessment.?%® However, an environmental assessment
could be required for a non-hazardous waste facility if a Director directs it under Part
2, Division 2 of the EPEA. In deciding whether or not to do so, the Director must
consider:?10

(a)the location, size, and nature of the proposed facility;

(b)the complexity of the activity of the facility and the technology to be
employed in it;

(c) any concerns in respect of the facility that have been expressed by the public;

(d)the presence of other similar activities in the same general area; and

(e) any other factors that the director considers relevant or that are established by
regulation.

Whether an environmental assessment is required or not, the Minister retains the
power to withhold an approval or registration if the Minister is of the opinion that it
should not proceed because it is not in the public interest, having regard to the

206 EPEA, supra note 5, s 229.
207 |bid, ss 61-75.
208 |pid, s 63.

209 Environmental Assessment (Mandatory and Exempted Activities) Regulation, supra note 83,
Schedule 1, Mandatory Activities.

210 EPEA, supra note 5, s 44(3).
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purposes of EPEA .21 If an applicant for an approval or a registration is indebted to the
Government, the Director can also refuse to issue an approval or registration.?1?

An authorization similar to an approval or registration is also required for an expansion
or other changes to a waste management facility.?13

The detailed requirements for an approval or registration are contained in the
Approvals and Registrations Procedure Regulation .24 This regulation includes details
about the location, capacity, and size of the activity; the nature of the activity; any
information about approvals from the AER or NRCB; whether an environmental
impact report was required; any existing approvals or registrations; any substances
that will be released into the environment and justification for doing so; any
environmental monitoring information; any measures to minimize the amount of
waste produced; any impacts including surface disturbance; conservation and
reclamation plans; public consultation plans; and any other required information.21%

The Regulation also enables the Director to waive these requirements if the Director is
satisfied that they are not relevant to a particular application or if it is otherwise
appropriate to do s0.2'® However, the Director may not begin to consider an
application until all of the required information is provided and the application is
complete.?t’

Before a decision is made on an application for an approval or registration, the
Director may “require the applicant to hold meetings in the area where the activity or
the proposed activity is or will be carried on in order that the public may obtain
information from the applicant respecting the application.”?8

211 EPEA, supra note 5, s 64.
212 |bid, s 65.
213 |bid, s 67.

214 Approvals and Registrations Procedure Regulation, Alta Reg 113/1993 [Approvals and Registrations
Procedure Regulation].

215 |bid, s 3(1).
216 |bid, s 3(2).
217 Ibid, s 4.

218 |bid, s 5(2).
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Finally, the Director will review applications to determine whether the impact of the
activity “is in accordance with the Act and the regulations made under the Act.”?19
This section also lists a number of matters that may be addressed in the review
including:??°

e proposed disposal methods and available alternate technologies;

e design plans and specifications;

e site suitability;

e the proposed monitoring programs;

e proposed reclamation plans; and

e the past performance of the applicant in ensuring environmental protection in
respect of the activity.

If necessary, referral committees may also be established to help review applications
for approvals, including those for waste management facilities. 22 If a referral
committee is established, it has 20 days to make written recommendations to the
Director.???

During the approval process, the Director must give notice of an application for an
approval of a waste management facility or require the applicant to do so. The
details of this process can be found in the Environmental Protection and
Enhancement (Miscellaneous) Regulation.??? This notification process is designed to
ensure that the public is aware of the application, enabling those members of the
public who are “directly affected” by the application to submit to the Director a
written statement of concern setting out that person’s concerns with respect to the
application.??* Any statements of concern must be filed within 30 days of the last
notice or within any longer time set out in the notice.??®

219 Approvals and Registrations Procedure Regulation, supra note 214, s 6(1).

220 |bid, s 6(2).

221 EPEA, supra note 5, s 10(2).

222 Approvals and Registrations Procedure Regulation, supra note 214, s 7.

223 Environmental Protection and Enhancement (Miscellaneous) Regulation, Alta Reg 118/93, s 2.
224 EPEA, supra note 5, s 73(1).

225 |bid, s 73(2).
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In contrast, no advance nofice is required for an application for a registration and
there is no provision for a “directly affected” person to file a statement of concern for
these projects. As a result, there is no legislated public participation process for waste
management activities that require a registration.

Before making a final decision about an approval, the Director may circulate the
proposed decision for comment from the applicant and those who have filed
statements of concern.??6 Then, in making a decision on an application for an
approval or registration, the Director:2?’

(a) shall, in addition to any criteria that the Director is required by the regulations to
consider, consider any applicable written decision of the AER, the Alberta
Utilities Commission, the Board, as defined in the Agricultural Operation
Practices Act, under Part 2 of that Act, or the NRCB in respect of the subject-
matter of the approval or registration, and

(b) may consider any evidence that was before the AER, the Alberta Utilities
Commission, the Board, as defined in the Agricultural Operation Practices Act,
under Part 2 of that Act, or the NRCB in relation to that written decision.

Further, if security or insurance is required for a waste management facility, the
Director may not issue an approval or registration until the security or insurance has
been provided.??®

The majority of these provisions apply to both approvals and registrations of non-
hazardous waste management facilities. However, only approvals come with a right
to appeal.??®

The approval process for waste management facilities was a focus in the case of
Fenske v Alberta (Minister of Environment).230 This was an application for judicial
review, meaning that the Court was being asked to review the legality of the decision

226 EPEA, supra note 5, s 74.

227 |bid, s 68(4).

228 Approvals and Registrations Procedure Regulation, supra note 214, s 9.
229 EPEA, supra note 5,5 91(1).

230 Fenske v Alberta (Minister of Environment), 2002 ABCA 135 [Fenske v Alberta (Minister of
Environment)].

May 2020 Environmental Law Centre (Alberta) Society Page 45



GOOD RIDDANCE: WASTE MANAGEMENT LAW IN ALBERTA 3RD EDITION

of the Minister of the Environment following a report and recommendation from the
Environmental Appeals Board. The applicants were families living near a landfill
operated by the Beaver Regional Waste Management Services Commission and the
proponent was the Waste Management Services Commission who had applied to
the AEP for a large expansion of a landfill.?3? The expanded landfill would occupy
three quarter sections of land and would contain waste material both below and
above the surface of the land to a total depth equivalent to a nine-storey building.?%?

The Director granted the project, finding that the changes were merely an expansion
and no assessment was necessary — despite normally being required.?33 This decision
was appealed first to the Environmental Appeals Board where the Board
recommended to the Minister that a new application for the facility be required.?3*

The Minister rejected the recommendation of the Board and that decision was
appealed all the way up to the Court of Appeal where the Justices found that the
standard of review for a Minister’s decision was patent unreasonableness and that
the Minister's decision not to follow the Board's recommendations was not patently
unreasonable — thereby letting the Minister’s decision stand.?3> With this decision, the
Minister’s order to approve the waste management facility expansion without the use
of an environmental impact assessment was restored.

Waste Control Regulation

Waste management facilities are also categorized under the Waste Confrol
Regulation.?3¢ Part 1 of the Regulation deals with hazardous waste and Class | landfills.
Part 2 deals with hazardous recyclables and Part 3 deals with non-hazardous waste
and the facilities that handle this waste including Class Il and Class Il landfills; Class |
and Class Il compost facilities; and waste storage sites.

231 Fenske v Alberta (Minister of Environment), supra note 230 at para 2.
232 |bid at para 2.
233 |bid at para 5.

234 Mizera v Director, Northeast Boreal and Parkland Regions, #2, Alberta Environmental Protection re:
Beaver Regional Waste Management Services (13 July 1999) Report & Recommendations, Appeal No.
98-231-98-233.

235 Fenske v Alberta (Minister of Environment), supra note 230, at para 3.

23¢ Waste Control Regulation, supra note 180.
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Each class of landfill can accept different types of waste. A Class Il landfill can
accept all solid waste, except hazardous waste.?®” A Class lll landfill accepts inert
non-hazardous material such as demolition debris, concrete, asphalt, glass, ceramic
materials, scrap metal, and wood.?®® A Class | compost facility can accept all non-
hazardous compostable waste?3® and a Class Il facility can accept only vegetative
matter and manure.?*® The Waste Control Regulation prohibits the deposit of waste
anywhere other than in a waste management facility authorized under the
regulation.?* However, this prohibition does not apply to agricultural waste that a
farmer disposes of on the farm or to inert waste used for reclamation.

Other Requirements

In addition to complying with the provisions of the Waste Control Regulation,
operators of Class Il and lll landfills and Class | and Il compost facilities (non-hazardous
waste facilities) must comply with the standards and requirements set out in the
appropriate Code of Practice - either for landfills?4? or compost facilities.?** A Code of
Practice is a set of standards that apply to facilities that have received a registration
under the EPEA.

These facilities must also be supervised by a certified operator or their assistant, with
all names provided to the Director.?* The process of certification is outlined in
sections 76 -79 of the EPEA.

Other prohibitions also apply to these facilities. For example, burning garbage is
prohibited at waste management facilities unless?4°

237 Waste Control Regulation, supra note 180, s 1(j).
238 |bid, s 1(k).

239 |bid, s 1(e).

240 |bid, s 1(f).

241 |bid, s 23.

242 Alberta Environmental Protection, Code of Practice for Landfills (Edmonton: Alberta Environmental
Protection, 1996) online: http://www.gp.alberta.ca/documents/codes/LANDFILL.PDF [Code of Practice
for Land(fills].

243 |bid.

244 Waste Control Regulation, supra note 180, s 25.

245 Waste Control Regulation, supra note 180, s 26.
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(a)the burning is conducted in accordance with the Substance Release
Regulation,?4®
(b)the burning is done in an area that is
i. constructed with a fire break consisting of barren mineral soil,
i. located so thatitis separated from disposal operations, storage
compounds and buildings, and
iii. supervised at the time of building.

In addition, before burning occurs, the person responsible must give at least seven
days' notice to local authorities, adjoining property owners, the Director, and local fire
authorities of the proposed burning.?4’

Further, all compost facilities must be built so that?48

e the generation of odours is minimized;

e run-on and run-off water is controlled so that surface water and groundwater
are not contaminated; and

e animals and disease vectors are considered.

Currently, no laws regulate the importation or exportation of non-hazardous waste;
however, this may change if the federal government institutes their promised ban on
single use plastics.

246 Substance Release Regulation, Alta Reg 124/1993.
247 Waste Control Regulation, supra note 180, s 26(c).
248 |pid, s 38.
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Litter

Division 2, Part 9 of the EPEA is responsible for the management of litter in Alberta and
‘waste’ is given a different meaning for these provisions. Pursuant to this section of the
Act, waste means:?4°

(i) any solid or liquid material or product or combination of solid or liquid
material or product, including, but not limited to,

(A) rubbish, refuse, garbage, paper, packaging, containers, bottles,
cans, manure, human or animal excrement, sewage or the whole or a
part of an animal carcass, or

(B) the whole or part of any article, raw or processed material, vehicle or
other machinery that is disposed of; and

(i) any other thing that is designated as waste in the regulations.

Additionally, the Waste Control Regulation specifically provides that an unregistered
and inoperative motor vehicle is considered waste .20

249 EPEA, supra note 5, s 168(k).

25 Waste Control Regulation, supra note 180, s 34.
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It is also this division of the EPEA that contains a general prohibition against disposing
of waste inappropriately. This section states:?5!

No person shall dispose of waste except:

(a)at a waste management facility, or in a container the contents of which will be
taken to a waste management facility, that is the subject of the appropriate
approval, registration or notice required under this Act; or

(b)in accordance with the written authorization of the Director.
This includes specific provisions against disposing of waste on

e public land;?%?

e highways;?%3

e land owned by local authorities;2%*
e water orice;?*® and

e another person’s land.?%6

In addition to the prohibition against disposing of waste on a highway, “transporting
waste in a vehicle on a highway unless the waste is adequately contained, secured
or covered to prevent it from falling off or being blown off the vehicle while being
transported” is also prohibited.?>” The EPEA also controls the cleanup of unsightly
property when viewed from a highway. A highway for this provision is defined as
being a highway under the Highway Traffic Act?%8 and to enforce this section, an
inspector or investigator designated under the EPEA may issue an EPO to the owner

251 EPEA, supra note 5, s 176.

252 |bid, s 178.

253 |bid, s 179.

254 |bid, s 180.

255 |bid, s 181.

25 |bid, s 182.

257 |bid, s 179(2).

2% Highway Traffic Act, RSA 2000, ¢ H-8.
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or person in control of the unsightly property, requiring that it be cleaned up.?*° In
addition, the order can require that the person to whom it is directed:?6°

(a)remedy the condition of the property in the manner and to the extent directed
in the order;

(b)demolish or remove any waste causing or contributing to the unsightliness of
the property;

(c) construct any thing to prevent the property from being visible from a highway;
and

(d)do any other thing to remedy the unsightliness of the property.

If an EPO against the owner of unsightly property is not complied with, the province
can order the municipality to do the necessary work.?6* The municipality can then
collect the cost from the occupant or the registered owner of the land. If payment is
not made, the municipality can collect that amount as if it were property taxes.?62

Municipal Bylaws

Often, local municipalities enforce these litter provisions and can enact bylaws further
regulating waste management.?63

Municipalities in Alberta are governed by the Municipal Government Act with only
Indian Reserves and National Parks falling under federal jurisdiction — each with their
own regulations that apply to solid waste disposal.

259 EPEA, supra note 5, s 183.
260 |bid, s 183(3).

261 |bid, s 184.

262 |bid, s 185.

263 For example, City of Edmonton, consolidated bylaw 17555, Waste Management Bylaw (22 January
2019) and City of Calgary, bylaw 20M2001, Waste and Recycling Bylaw (1 January 2019).
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Federal Regulations
Indian Reserve Waste Disposal Regulations

Waste management on reserves is governed by the federal Indian Act?64 and the
Indian Reserve Waste Disposal Regulations,?%® authorized by that Act. Waste is
defined in these Regulations to include “garbage, liquid and semi-liquid substances,
landfill and scrap of all kinds and any combinations of any of the foregoing."26¢

Under these Regulations, no one can operate a garbage dump or use reserve land
for waste disposal without a permit?6’ nor can anyone who is authorized to use
reserve land allow the land to be used for waste disposal without a permit.?68 Similar
to other waste management regulations, the Indian Reserve Waste Disposal
Regulations also prohibit the burning of waste on reserve land, unless previously
authorized.?®®

The permits for these activities may be authorized by the Minister.?2’° The Minister mayy,
in writing, authorize the council of any band to issue permits under the Regulations for
their reserve lands. This authorization must specify the manner in which the activity is
to be exercised.?’*

Permits may authorize:?7?

e the operation of a garbage dump;
e the use of reserve land for waste storage or disposal; and
e waste burning on reserve land.

264 Indian Act, supra note 173.

265 Indian Reserve Waste Disposal Regulations, supra note 174.
266 |bid, s 2.

2¢7 |bid, s 3.

268 |bid, s 4.

269 |bid, s 10.

270 |bid, s 5.

271 |bid, s 8.

272 |bid, s 5.
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A permit must specify the authorized activity and the land on which the activity may
proceed.?’® Permits expire at the end of the calendar year and must be renewed
annually.?’ If a permit is not obtained, or is not properly followed, the Minister or the
band council may cancel it and order the holder of the permit to close and clean up
the dump or facility in a manner satisfactory to the Minister or the council.?®

Every person who violates these Regulations is liable on summary conviction to a fine
not exceeding $100 or to imprisonment for a term not exceeding three months, or
both.276

National Parks Garbage Regulations

The National Parks Garbage Regulations?’” under the Canada National Parks Act?78
govern solid waste disposal within the national parks in Alberta.

The Regulations define garbage as:?7°

(a) animal and agricultural wastes, being manures, crop residues, animal offal
such as carcass waste and entrails and other materials obtained from
agricultural pursuits, stables, kennels, veterinary establishments and other such
premises,

(b) bulky wastes, being large items of refuse including appliances, furniture,
vehicle parts under 35 kg, large containers and tree cuttings not exceeding 1
m in length or 10 cm in diameter, in bundles not exceeding 35 kg,

(c) construction and demolition wastes, being waste building materials and
rubble resulting from construction, repair, remodeling or demolition activities,

273 Indian Reserve Waste Disposal Regulations, supra note 174, s 6.
774 |bid, s 7.

275 |bid, ss 11 & 12.

276 |bid, s 14.

277 National Parks Garbage Regulations, supra note 171.

278 Canada National Parks Act, supra note 170.

279 National Parks Garbage Regulations, supra note 171, s 2.
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(d) liquid waste, being waste materials or substances that have sufficient
moisture or other liquid contents to be free flowing but that are not suitable for
disposal through a sewer system,

(e) rubbish, being

(i) combustibles, consisting of burnable materials such as paper, rags,
cartons, boxes, wood excelsior, bedding, rubber, leather and plastics,
and

(i) non-combustibles, consisting of materials that are not burnable such
as metal objects and containers, ceramics, metal foils and glass,

(f) solid wastes, being the useless, unwanted or discarded solid waste materials
resulting from normal human activities including semi-liquid or wet wastes with
insufficient liquid content to be free flowing,

(9) special wastes, being

(i) hazardous wastes, consisting of any waste that may present a hazard
to persons, flora, fauna or public lands, including wastes of a
pathological, an explosive, a highly flammable, a radioactive or a toxic
nature,

(i) sanitary wastes, consisting of any putrescible waste that is capable of
producing conditions that may present a hazard to health,

(iii) natural waste, consisting of tree stumps, soil, sand and stone, and

(iv) other special wastes, consisting of materials so classified by the
superintendent,

(h) frade waste, being petroleum products, scrap metal, machinery and
vehicles and parts thereof, and

(i) yard rubbish, being prunings, grass clippings, weeds, leaves, and general
garden wastes, other than solid wastes.
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The Regulations give the park superintfendent broad authority to “provide for the
collection of garbage by a garbage collector in such portions of a park and at such
times as he deems advisable."?80

This garbage collection is not to be used for:

e liguid wastes,

e frade wastes,

e special wastes,

e animal and agricultural wastes, and

e construction and demolition wastes.28?

Wastes that are not included in the above garbage collection regime are under the
direct control of the superintendent.?8

280 National Parks Garbage Regulations, supra note 171, s 3.
281 Ibid, s 4.
282 |pid, s 8.
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Hazardous Waste

Hazardous waste became a major public concern in the summer of 1978 when New
York State officials ordered the emergency evacuation of hundreds of families living
near the Love Canal on the American side of Niagara Falls.?®® Toxic chemical waste
dumped into an abandoned canal had created a danger for those living in the area
and many residents were evacuated and relocated. Partly as a result of that, and
similar incidents elsewhere, hazardous waste is now singled out for special freatment
in both statute and regulation.

Division 3 of Part 9 of the EPEA and sections of the Waste Control Regulation primarily
provide for control of hazardous waste in Alberta.

Additionally, hazardous waste that constitutes a fire hazard is regulated by the Fire
Code?4 which is a regulation under the Safety Codes Act. This Act authorizes safety

283 Michael H. Brown, “Love Canal and the Poisoning of America” (December 1979) The Aflantic online:
https://www.theatlantic.com/magazine/archive/1979/12/love-canal-and-the-poisoning-of-
america/376297/.

284 Fire Code, Alta Reg 21/2019.
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code officers to investigate unsafe conditions, accidents, and fires. 285 The Forest and
Prairie Protection Act also applies to hazardous waste that constitutes a fire hazard.?8¢

In particular, the tfransportation of hazardous waste is regulated by the Dangerous
Goods Transportation and Handling Act and its regulations.?®’

If hazardous waste is allowed to escape, it poses a serious threat to public health and
to the environment and in response, the law uses various means to minimize that
threat. These include:

e defining and identifying hazardous waste;

e identifying and regulating those individuals that manage hazardous waste;

e monitoring the production, handling, and disposal of hazardous waste;

e specifying and providing acceptable methods of, and standards for, disposing
of the waste;

e prohibiting certain activities related to the waste; and

e prohibiting the creation of certain types of waste.

This section will discuss the variety of regulatory mechanisms specific to hazardous
waste including requirements for proper documentation, storage, tracking, and
tfransport.

Definition of Hazardous Waste

Whether any particular waste is considered hazardous for scientific purposes depends
on its chemical composition, concentration, and volume. Conversely, whether waste
is considered hazardous for legislative and regulatory purposes depends on each
statutory definition — and not necessarily the scientific characteristics of the waste.

For example, the EPEA defines hazardous waste as “hazardous waste within the
meaning of the regulations28 and allows the Lieutenant Governor in Council to
make regulations “designating anything as hazardous waste for the purposes of this

285 Safety Codes Act, RSA 2000, c S-1, s 48(1) [Safety Codes Act].

286 Forest and Prairie Protection Act, RSA 2000, c F-19.

287 Dangerous Goods Transportation and Handling Act, supra note 130.
288 EPEA, supra note 5, s 1(bb).
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Act, including designating classes of hazardous waste.”?8 Under this authority, the
Waste Control Regulation defines hazardous waste as waste “that has one or more of
the properties described in Schedule 1, but does not include those wastes listed in
Schedule 2."2%0

Schedule 1 describes two types of hazardous waste. The first type is based upon the
properties and scientific definition of the waste.?°? The next part of this Schedule lists
substances that fall under the Regulation’s second definition of hazardous waste. First
on this list are “waste types listed in Table 3 of the Schedule to the Alberta User Guide
for Waste Managers as amended from time to time” (the “User Guide").??2 Table 3 in
the User Guide lists more than 100 different waste types that are to be considered as
hazardous waste. The Schedule also refers to “commercial products or off-
specification products” in Parts A and B of Table 4 of the Schedule to the Alberta
Users Guide for Waste Managers.?? Paragraphs (c), (d), (f), and (g) of the Schedule
state that any container which holds more than five litres of a product listed in Part A
or Part B of Table 4 is considered to be hazardous waste as well.?%4

The difference between Part A and Part B products is that containers filled with Part A
substances cease to be hazardous waste once they are empty, whereas empty
containers of Part B substances continue to be hazardous waste unftil they are
properly rinsed.?®> The Waste Control Regulation defines an empty container as one
“that contains less than 2.5 centimetres of the original contents or less than 3% of the
original contents, whichever is the lesser amount.””2% An unrinsed empty container is
one that previously held a hazardous waste that has not been rinsed three times with

289 EPEA, supra note 5, s 193(b).

290 Waste Control Regulation, supra note 180, s 1(v).
291 |bid, Schedule 1, s 1.

292 |bid, Schedule 1, s 2(a).

293 Ibid, Schedule 1, ss 2(b) & (e).

294 |bid, Schedule 1, ss 2(c), (d), (f) & (9).

295 Alberta Environmental Protection, Alberta User Guide for Waste Managers (Edmonton:
Environmental Protection, 1996) at part 1A-28 online: https://open.alberta.ca/dataset/03070d06-97 3f-
4707-8ff3-6cefl10fe93c4/resource/2ecledef-ec17-420d-8211-
c743028f38cd/download/albertauserguidewastemanagers-aug1996.pdf.

296 Waste Control Regulation, supra note 180, s 1(q).
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an appropriate amount and type of solvent or that has not been cleaned by another
appropriate method.2%”

The Regulation also lists certain substances that are not to be considered hazardous
waste - even if they are included in a definition elsewhere .2 This list includes:

e anything that you use in your home and throw into the garbage. This waste is
not considered hazardous waste while in your possession or while unsegregated
in a municipal waste management facility.?®® A municipality, however, may
regulate what you may or may not deposit through a municipal waste
bylaw;300

e agricultural waste.?% Agricultural waste is defined as “waste generated by a
farmer”3%2 and includes pesticides3?® and their containers that may otherwise
have been included in the definition of hazardous waste;

e anything that you and everyone else flush down the sanitary sewer system is
not hazardous waste, at least once it finds its way into the sewage system, since
the definition excludes domestic waste;3%4 and

e similarly, nuclear waste is not hazardous waste — its regulation is instead
provided for by federal authorities.30

In addition to this list, most waste that would otherwise be considered hazardous
waste is not if produced in small amounts.2% The threshold for this is “an amount less
than 5 kilograms per month if a solid or 5 litres per month if a liquid and if the total

297 Waste Control Regulation, supra note 180, s 1(kk).

298 |bid, Schedule 2.

299 |bid, Schedule 2, s 1(a).

300 See the section on Non-Hazardous Waste.

301 Waste Control Regulation, supra note 180, Schedule 2, s 1(b).
302 |bid, s 1(b).

303 Pesticides are primarily discussed in our section on agricultural waste; however, they can also be
used in non-agricultural settings and in that case may be considered hazardous waste.

304 Waste Control Regulation, supra note 180, Schedule 2, s 1(c).
305 Ibid, Schedule 2, s 1(d).

306 j.e. waste that is listed in Table 4, Part B of the Schedule to the Alberta User Guide for Waste
Managers, supra note 308.
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quantity accumulated does not exceed 5 kilograms or 5 litres at one time."30%7 Thus,
waste in these amounts does not need to be handled with the precautions that
would otherwise apply to hazardous waste.

Other waste excluded from the definition of hazardous waste includes:

e waste resulting from emergency spill clean-ups, if the Director or an investigator
has authorized the handling of the clean-up delboris;308

e Dbiomedical waste;*%° and

e waste resulting from the treatment of hazardous waste where the treatment
employs a method, technique or process that represents acceptable industry
practice.310

Documentation for Hazardous Waste
Personal Identification Numbers

The identification of those who handle hazardous waste is fracked using personal
identification numbers which are issued by the Director to each handler. Unless a
person, or the person’s employer has a number, it is unlawful to:311

e generate hazardous waste;

e permit that hazardous waste to leave the premises where it was generated;

e collect hazardous waste from where it was generated;

e consign or transport hazardous waste;

e accept hazardous waste for tfransportation, freatment, or disposal; or

e store hazardous waste where the hazardous waste is generated by another
person.

307 Waste Control Regulation, supra note 180, Schedule 2,5 1(g).
308 |bid, Schedule 2, s 1(e).

309 Ibid, Schedule 2, s 1(f).

310 |bid, Schedule 2, s 1(h).

STV EPEA, supra note 5, s 188(1).
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The Director sets out the application process for a personal identification number312
and can cancel a number at their discretion. 313

Tracking and Manifests

Waste manifests provide for the tracking of the movement of hazardous waste and
according to the EPEA:314

No person shall consign or transport or accept for tfransportation, storage,
treatment or disposal any hazardous waste unless the waste is accompanied
with a manifest that

(a) is completed in accordance with the regulations,

(b) accurately identifies the quantity, composition and points of origin and
destination of the hazardous waste, and

(c) contains the personal identification number of each person consigning,
transporting or accepting the waste.

Each consignor, carrier, and receiver of hazardous waste must complete the
appropriate part of the manifest form3® and the consignor must mail a copy to the
Director within two business days of consigning the waste.316 A carrier of the waste
must then return signed copies of the form to the consignor and ensure that copies of
the manifest accompany the waste during transportation.3” Special provisions apply
if more than one carrier hauls the waste. 318 At the end of fransport, the receiver must
then return signed copies to the carrier and mail a copy to the Director within two
business days of receiving the waste.3° When hazardous waste is consigned or

312 EPEA, supra note 5, s 188(2).

313 |bid, s 190.

314 1bid, s 191.

315 Waste Control Regulation, supra note 180, s 7.
316 |bid, s 7(1)(b).

317 |bid, s 8.

318 |bid, s 10.

319 Ibid, s 9.
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transported it must be accompanied by the manifest.320 Exemptions to these
provisions can be regulated by the Lieutenant Governor in Council.3?!

Facilities for Hazardous Waste

The EPEA prohibits the disposal of hazardous waste except in accordance with an
approval or registration, or as otherwise provided for under the Act.3?? The Waste
Confrol Regulation also contains a prohibition against disposing hazardous waste in a
landfill3?® — setting out exceptions for Class | landfills.324

In order to be considered a Class | landfill, the landfill must have 2 liners, one of which
is a synthetic liner, a leachate collection and removal system, a leak detection
system between the 2 liners, and a groundwater monitoring system.3?®> The Regulation
specifies the types of hazardous waste and the allowable concentrations of each
that can be placed in Class | landfills.326 Wastes that are allowed to be disposed of in
Class | landfills include:32”

(a) solid hazardous waste containing one or more halogenated organic
compounds in a combined concentration less than 1000 milligrams per
kilogram, of which no more than 50 milligrams per kilogram is polychlorinated
biphenyl;

(b) solid hazardous waste containing one or more of the following compounds
in a combined concentration of less than 1000 milligrams per kilogram: (i)
acetone; (i) benzene; (i) n-butyl alcohol; (iv) carbon disulphide; (v) cresol and
cresylic acid; (vi) cyclohexanone; (vii) ethyl acetate; (viii) ethyl benzene; (ix)

320 EPEA, supra note 5,5 191.
321 Ibid, s 193(q).

322 EPEA, supra note 5, s 192. The incorrect disposal of hazardous waste can result in a criminal
conviction or fine and is dealt with in numerous provincial and federal statutes. For example, the case
of R v 763966 Alberta Ltd. 2017 ABPC 219 outlines the potential conviction that can result from the
incorrect disposal of hazardous waste under the National Parks Act, SC 2000, ¢ 32.

32 Waste Control Regulation, supra note 180, s 13(1).
324 |bid, s 13(2).
325 |bid, s 1(g).
326 |bid, s 13(2).
327 |bid, s 13(2).
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ethyl ether; (x) isobutanol; (xi) methanol; (xii) methyl ethyl ketone; (xiii)
nitfrobenzene; (xiv) 2-nitfropropane; (xv) pyridine; (xvi) toluene; (xvii) xylene;

(c) solid hazardous waste that ignites, reacts or corrodes according to a test
method set out in the User Guide, that describes ignitable, reactive or corrosive
hazardous waste, provided that those substances or mixtures of substances are
not liable to ignite, propagate combustion, react or corrode under the
conditions of disposal;

(d) solid hazardous waste producing a waste extract in which the concentration
of each of the following substances, if present, is less than the following value: (i)
arsenic: 500 mg/L; (ii) beryllium: 100 mg/L; (iii) cadmium: 100 mg/L; (iv) chromium
(VI): 500 mg/L; (v) lead: 500 mg/L; (vi) mercury: 20 mg/L; (vii) nickel: 500 mg/L;
(viii) selenium: 200 mg/L; (ix) silver: 100 mg/L; (x) thallium: 200 mg/L; and

(e) solid hazardous waste with a pH greater than 12.5.

It is unlawful to mix hazardous waste with any other substance, if the primary purpose
of mixing is dilution3?® or otherwise avoiding the requirements of the Waste Control
Regulation.32°

Storing Hazardous Waste

The Waste Control Regulation also regulates how hazardous waste must be stored,
stating that it must be done in a manner so that:3%

(a) it will not cause an adverse effect;

(b) any leakage is contained and prevented from entering into the remainder
of the hazardous waste management facility and places beyond, including
sewers and the ground underneath the site;

328 Waste Control Regulation, supra note 180, s 16(1).
329 |bid, s 16(2).
330 |pid, s 11(1).
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(c) at least secondary containment is provided for liquid hazardous waste, and
there are no openings in the secondary containment system that provide a
direct connection to the area surrounding the system;

(d) the hazardous waste is adequately labelled, stating the identity of the
hazardous waste that is being stored;

(e) incompatible hazardous wastes are stored in such a manner that there will
be no contact between them, even in the event of a release; and

(f) routine inspections of the site can be performed.
It must also be stored in a place that:33!
(a) is secure from entry by unauthorized persons;

(b) is prominently identified as a hazardous waste management facility where
hazardous waste is being stored;

(c) is equipped with suitable equipment to handle emergency situations,

(d) is provided with operators trained to respond to emergency situations
specific to the hazardous waste stored; and

(e) is designed and maintained so that surface run-off water cannot enter the
secondary containment system.

Further, specific rules apply to the storage of PCB wastes. PCB wastes contain more
than 50 milligrams of PCB per kilogram of any chlorobiphenyl.33? Anyone who stores
more than 100 litres of PCB waste in liquid form, 100 kilograms of PCB waste in solid
form, or either PCB liquid or solid waste that contains 1 kilogram or more of PCB must
notify the Director in writing and keep detailed records about the waste.333 This notice
must be given within 30 days of first storing the waste 334 It must disclose the name of

331 Waste Control Regulation, supra note 180, s 11(2).
332 |bid, s 12(1)(a).

333 |bid, s 1293).

334 |bid, s 12(4)(a).
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the person storing the waste, its location, and a description of the waste.3% Detailed
records must also be provided to the Director every six months.

On the other hand, a hazardous waste management facility that is part of another
operation does not need to be prominently identified as a hazardous waste
management facility.33¢

Handling and Transport of Hazardous Waste
Import and Export of Hazardous Waste

The EPEA leaves most of the details of hazardous waste management to the
regulations, including the import and export of hazardous waste. Specifically, the
Waste Control Regulation requires that:3%7

(1) No person shall knowingly import any hazardous waste into Alberta for the
purpose of storage for a period exceeding 30 days without first obtaining written
authorization from the Minister; and

(2) No person shall knowingly import hazardous waste into Alberta for the purpose

of disposal.

The majority of legislation dealing with the import and export of hazardous waste is
found at the federal level.

Federal laws regarding Handling and Transport

Federal control of hazardous waste primarily involves the import and export of
hazardous wastes. In partficular, Division 8 of Part of 7 of CEPA is titled “Conftrol of
Movement of Hazardous Waste and Hazardous Recyclable Material and of
Prescribed Non-hazardous Waste for Final Disposal.'338

Before importing, exporting, or conveying a hazardous waste through Canada for
final disposal elsewhere, a person must notify the Minister, pay the prescribed fee,

335 Waste Confrol Regulation, supra note 180, s 12(4) (b).
336 |bid, s 11(3).

337 |bid, s 15.

338 CEPA, 1999, supra note 7, Part 7, Div 8.
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and receive the applicable permit.33 This notice must comply with the provisions of
the Export and Import of Hazardous Waste and Hazardous Recyclable Material
Regulations.34° Once complete, it is unlawful to abandon hazardous waste in the
course of being imported or exported.34

An export permit for hazardous waste must state that the authorities of the country of
destination have authorized the final disposal.®*? The waste must then be handled in
accordance with the permitting conditions®*? and requirements of Parts 2 and 3 of
the Export and Import of Hazardous Waste and Hazardous Recyclable Material
Regulations.®** The federal Minister also has the right to refuse to allow the export of
hazardous waste if they are of the opinion that the waste “will not be managed in a
manner that will protect the environment and human health against the adverse
effects that may result.”34 In doing so, the Minister must consult with the government
of the jurisdiction of destination of the waste before refusing to allow its export.346

If the destination government lacks the authority to approve the waste but the
Minister is of the opinion that the waste will be managed in a manner that will protect
the environment and human health, the Minister may issue a permit even without
prior authorization, so long as the destination government has indicated support.3#

The Minister can also issue an import or export permit subject to the requirement that
the permit holder develop and implement a plan to reduce or phase out the
production of the particular hazardous waste. .38 The Minister may choose to prohibit,

339 CEPA, 1999, supra note 7, s 185(1).

340 Export and Import of Hazardous Waste and Hazardous Recyclable Material Regulations, SOR/2005-
149 [Export and Import of Hazardous Waste and Hazardous Recyclable Material Regulations].

341 CEPA, 1999, supra note 7, s 186(2).
342 |bid, s 185(1)(b) (i).
343 |bid, s 185(1)(c).

344 Export and Import of Hazardous Waste and Hazardous Recyclable Material Regulations, supra note
340.

345 CEPA, 1999, supra note 7, s 185(2).
346 |bid, s 185(3).

347 Ibid, s 185(4).

348 |bid, s 188.
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completely or partially, the import or export of waste in accordance with
international environmental agreements.34°

CEPA requires that the name of the importer or exporter, together with the name and
specification of the relevant waste is published.3*° Further, the Regulations prescribe
the insurance that importers and exporters must have before the movement of waste
is allowable .35t

Specifically, the Interprovincial Movement of Hazardous Waste Regulations set out
requirements for hazardous waste that is a solid in a quantity of 5kg or more; a liquid
in a quantity of 5L or more; or a liquid or solid (or mixture) in a quantity of 500 g or
more that contains PCBs.3%? For those wastes that apply, the Regulations then go on
to specify manifest requirements3®3 for their tfransport, including requirements specific
to the consignor, authorized carrier, and consignee 3%

Along with CEPA, the federal Transportation of Dangerous Goods Act, 1992 is
designed to promote public safety while transporting dangerous goods.%® The Act
prevents any person from importing, offering for transport, handling, or transporting a
dangerous good unless safety, documentation, and containment standards are
met.2%6 The Act specifies rules for the containment,3*7 inspection,®® monitoring and
compliance,®?® potential offences,®° and handling of dangerous goods.

349 CEPA, 1999, supra note 7, s 186(1).
3% |bid, s 187.

351 Export and Import of Hazardous Waste and Hazardous Recyclable Material Regulations, supra note
340, s 37.

352 Interprovincial Movement of Hazardous Waste Regulations, SOR/2002-301.
353 |bid, s 3.

354 |bid, s 4.

3% Transportation of Dangerous Goods Act, 1992, supra note 131.

3% |bid, s 5.

357 |bid, 55 8 & 9.

358 |bid, ss 10— 13.

359 Ibid, ss 15-17.

360 |bid, s 33.
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The Act also provides the Governor in Council with broad powers to create and
enforce regulations.®! For example, the Transportation of Dangerous Goods
Regulations which provide specific rules for a variety of dangerous goods.362

Agricultural Waste

The Waste Confrol Regulation defines agricultural waste as “waste generated by a
farmer”362 and specifically excludes it from the definition of hazardous waste and the
accompanying hazardous waste provisions in the EPEA 254 Similarly, prohibitions
contained in the Waste Control Regulation against depositing waste any place other
than in a waste management facility do not apply to the “disposal of agricultural
waste by a farmer on his own land where the waste is produced on his farm."365

Pesticides and empty pesticide containers constitute a significant portion of
dangerous agricultural waste and are separately regulated. Notably, we chose to
deal with pesticides in our section on agricultural waste, but this is not the only place
where pesticides may be found or used.

361 Transportation of Dangerous Goods Act, 1992, supra note 131, s 27.

362 Transportation of Dangerous Goods Regulations, SOR/2019101 [Transportation of Dangerous Goods
Regulations].

363 Waste Control Regulation, supra note 180, s 1(b).
3¢4 |bid, Schedule 2, s 1(b).
365 |bid, s 23(2) (a).

May 2020 Environmental Law Centre (Alberta) Society Page 68



GOOD RIDDANCE: WASTE MANAGEMENT LAW IN ALBERTA 3RD EDITION

Specifically, this section will discuss in more depth two areas of waste that often fall
under the regulatory regime of agricultural waste: pesticides and dead animails.

Pesticides
Provincial (Alberta)

Part 8, Division 1 of the EPEA deals with pesticides and hazardous substances
generally.

Where the handling or disposal of a hazardous substance or pesticide may cause an
adverse effect, the Director is authorized to issue an EPO to the person responsible.366
However, where the handling or disposal was authorized under the EPEA, no such
order may be issued unless the adverse effect was not reasonably foreseeable when
the release was originally authorized.36” Despite this restriction, in an emergency, the
Director, an investigator, or an inspector may issue an EPO, whether the use was
authorized or not.268 The Director may use an EPO to control anything that, in the
Director’s opinion, may be contaminated by the substance or pesticide.36°

It is also an offence to keep, store, or fransport a hazardous substance or pesticide in
a way that allows the substance to come into contact or contaminate any plants,
animals, food, or drink.37° Fines of up to $50,000 for an individual or $500,000 for a
corporation can be issued for failing to prevent contamination.37*

Pesticides and their containers can only be disposed of according to regulation37? -
specifically, the Pesticide Sales, Handling, Use and Application Regulation (PSHUA).373
For example, non-refillable plastic or metal containers which contained more
dangerous types of pesticides must be disposed of in specially designated container

366 EPEA, supra note 5, s 158(1).
3¢7 |bid, s 158(2).

3¢8 |bid, s 160.

3¢9 |bid, s 156.

370 |bid, s 155.

371 bid, s 228(2).

372 |bid 5, s 163(3).

373 Pesticide Sales, Handling, Use and Application Regulation, Alta Reg 24/1997 [Pesticide Sales,
Handling, Use and Application Regulation].
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collection sites®’* and retail vendors must take back any re-fillable containers that
previously held these pesticides.3"

Containers which previously held less dangerous pesticides may be disposed of in a
Class Il landfill.376 Similarly, grain or seed that has been treated with pesticide may be
disposed of in a Class Il landfill so long as prior authorization is obtained from the
landfill operator or the landfill is approved by the Director.3’” Certain pesticides that
are no longer approved for use must also be accepted back by the manufacturer or
distributor for disposal, as recommended by the Director.378

Despite these requirements, the PSHUA does not require a licence to handle more
dangerous pesticide wastes. Those handling or storing pesticides, must comply with
the Environmental Code of Practice for Pesticides.3® A further limit is set on pesticide
concentrate that falls within the definition of hazardous waste and which may only
be disposed of in accordance with the Waste Control Regulation .38

Federal

Federally, the Pest Confrol Products Act governs pesticides and other pest control
products.38 A pest control product is defined as:382

(a) a product, an organism or a substance, including a product, an organism
or a substance derived through biotechnology, that consists of its active
ingredient, formulants and contaminants, and that is manufactured,
represented, distributed or used as a means for directly or indirectly controlling,

374 Pesticide Sales, Handling, Use and Application Regulation, supra note 373, s 28.
375 Ibid, s 30.

376 Ibid, s 29(1).

377 Ibid, s 29(2).

378 |bid, s 31.

379 Ibid, ss 10 & 32(1); Environmental Code of Practice for Pesticides (Edmonton: Alberta Environmental
Protection, 2010) online: http://www.gp.alberta.ca/documents/codes/PESTICIDE.PDF.

380 Pesticide Sales, Handling, Use and Application Regulation, supra note 373, s 32(2).
381 Pest Control Products Act, supra note 159.
382 |bid, s 2.
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destroying, attracting or repelling a pest or for mitigating or preventing ifs
injurious, noxious or froublesome effects;

(b) an active ingredient that is used to manufacture anything described in
paragraph (a); or

(c) any other thing that is prescribed to be a pest control product.

In turn, the Act’s ‘primary objective’ is, “to prevent unacceptable risks to individuals
and the environment from the use of pest control products.”38 The Act prohibits the
manufacture, possession, handling, storing, transport, import, distribution, or use of a
pest control product unless it is properly registered or authorized under the
legislation.®®* In particular, no person shall “manufacture, possess, handle, store,
transport, distribute, use or dispose of a pest control product in a way that endangers
human health or safety or the environment.”38 Penalties are available for the
contravention of these sections.38

The Minister also retains the discretion to amend or cancel the registration®®” of a pest
control product for a number of reasons including if it does not satisfy the
precautionary principle. Specifically, the Act states that “[w]here there are threats of
serious or irreversible damage, lack of full scientific certainty shall not be used as a
reason for postponing cost-effective measures to prevent adverse health impacts or
environmental degradation. 388

Export and import jurisdiction generally falls fo the federal government and pesticides
are no exception. The Pest Control Products Act also sets out export controls3® for

383 Pest Control Products Act, supra note 159, s 4(1).
384 |bid, s 6(1).

385 |bid, s 6(8).

386 |bid, s 6(9).

387 |bid, s 21(2).

388 |bid, s 20(2).

387 |bid, ss 33 & 34.
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these products, including an export conftrol list and prohibitions for the export of
products included on the above list.3°

In conjunction, the Pest Confrol Products Regulations prescribe the following as pest
control products:39

(a) a device that is manufactured, represented, distributed or used to directly
or indirectly control, destroy, attract or repel a pest or to mitigate or prevent the
injurious, noxious or froublesome effects of a pest; and

(b) a compound or substance that is not an ingredient of a pest control
product described in paragraph (a) of that definition but is added to or used
with such a product to enhance or modify its physical or chemical
characteristics or to modify an effect on host organisms in connection with
which the product is infended to be used.

The Regulation also sets out those pest control products that are exempt from
registration and from the above definition.3%?

Pest control products are divided by product class39? from:

e ‘domestic’ which are those products to be distributed primarily to the general
public for home use (and which would not fall under the definition of
agricultural waste); to

e ‘manufacturing’ which are those products to be used in the manufacture of a
pest control product or product under the Feeds Act3®4 or Fertilizers Act.3%

From there, the regulation provides more specifics for registration and other definitions
for classifying and controlling pest control products.

390 Pest Control Products Act, supra note 159, ss 33(1) & (2).
391 Pest Control Products Regulations, SOR/2006-124, s 2.

392 |bid, ss 3 & 4.

393 |bid, s 5.

374 Feeds Act, RSC 1985, c F-9.

395 Fertilizers Act, RSC 1985, ¢ F-10.
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Other regulations under the Act include:

e List of Pest Control Product Formulants and Contaminants of Health or
Environmental Concern;39

e Pest Confrol Product Fees and Charges Regulations;3%7

e Pest Confrol Products Incident Reporting Regulations;398

e Pest Confrol Products Sales Information Reporting Regulations;3%° and

e Review Panel Regulations.4®

Dead Animals

The disposal of dead animals must comply with the provisions of the Animal Health
Act401 and the Disposal of Dead Animals Regulation.402

The owner of a dead animal must dispose of the animal within seven days of its
death.*% Additionally, if the animal is known or suspected to have had a disease, the
owner of the dead animal shall dispose of it in accordance with directions from an
inspector appointed under either the provincial Act or the federal Health of Animals
Act. A% |f the animal was euthanized with drugs or chemical substances, the owner
must also keep it from scavengers until its final disposal.#0®

However, animals that are not suspected of dying of infectious diseases and were not
euthanized with drugs or chemical substances may be disposed of in several ways,
including:

396 List of Pest Control Product Formulants and Contaminants of Health or Environmental Concern,
SI/2005-114.

397 Pest Control Product Fees and Charges Regulations, SOR/2017-9.

398 Pest Control Products Incident Reporting Regulations, SOR/2006-260.

399 Pest Control Products Sales Information Reporting Regulations, SOR 2006-261.

400 Review Panel Regulations, SOR/2008-22.

401 Animal Health Act, SA 2007, ¢ A-40.2.

402 Disposal of Dead Animals Regulation, Alta Reg 132/2014 [Disposal of Dead Animals Regulation].
403 |pid, s 3(3).

404 Health of Animals Act, SC 1990, c 21.

405 Disposal of Dead Animals Regulation, supra note 402, s 3(5).
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e in afarm burial pit, so long as the pit complies with the Regulations;406

e ina Class | or Class Il landfill as defined by the Waste Control Regulation;407

e through incineration in accordance with the EPEA and associated
regulations;408

e ina Class | compost facility as defined by the Waste Control Regulation;3®®

e inafarm open compost pile that complies with the Regulations;*1°

e Dby providing the animal as food for other animails;*!t

e at arendering plant operated under a permit issued under the federal Health
of Animals Act;*12 and

e through natural disposal which is a method of disposal allowing for
scavenging.*t?

406 Disposal of Dead Animals Regulation, supra note 402, s 8.
407 |bid, s 7.

408 |bid, s 9.

409 |bid, s 10.

410 |bid, s 11.

4 bid, s 12.

412bid, s 13.

413 |bid, s 14.
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Biomedical Waste

Biomedical waste is specifically defined as:#14
[w]aste that is generated by
(i) human health care facilities;
(i) medical research and teaching establishments;
(iii) clinical testing or research laboratories; and
(iv) facilities involved in the production or testing of vaccines

and contains or may contain pathogenic agents that may cause disease in
humans exposed to the waste.

The Public Health Act authorizes the creation of regulations to deal with the handling
and disposal of biomedical waste.**®* However, to date, there are no such regulations.
In the meantime, the general nuisance sections of the Public Health Act can be used

414 Waste Control Regulation, supra note 180, s 1(c).

415 Public Health Act, supra note 121.
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to control biomedical waste.#16 Additionally, and to the extent that biomedical waste
could be a vector in tfransmitting a communicable disease, it is regulated by the
Communicable Diseases Regulation*l’- also under the Public Health Act.

Biomedical waste is not mentfioned in the EPEA and is specifically excluded from the
definition of hazardous waste in the Waste Control Regulation 418

Facilities for Biomedical Waste

The Code of Practice for Landfills, incorporated by the Waste Control Regulation,*1°
states:420

[wlhere a landfill accepts any of the following wastes, the person responsible shall
include in the operations plan procedures for their special handling, as follows:

(a) biomedical waste shall be managed in compliance with the latest edition
of Guidelines for the Management of Biomedical Wastes in Canada, published
by the Canadian Council of Ministers of the Environment.

The Guidelines*?! published by the Canadian Council of Ministers of the Environment
(CCME) only have legal effect if incorporated by reference into legislation or
regulations — such as, in this case, the Code of Practice for Landfills.

416 Pyblic Health Act, supra note 121, s 62.

417 Communicable Diseases Regulation, Alta Reg 238/1985.

418 Waste Control Regulation, supra note 180, Schedule 2, s 1(f).
419 |bid, s 24(1)(b).

420 Code of Practice for Landfills, supra note 242, s 7(5).

421 Canadian Council of Ministers of the Environment, Guidelines for the Management of Biomedical
Waste in Canada (February 1992) online:
https://www.ccme.ca/files/Resources/waste/hazardous/pn 1060 e.pdf.
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Oilfield Waste

The regulation of oilfield waste differs because the Alberta Energy Regulator (AER) is
responsible for a significant amount of oilfield product management. There are also
specific requirements for oilfield waste tracking, import and export, and facilities, all of
which will be identified in the following section.

The Alberta Energy Regulator

The AER, created by the Responsible Energy Development Act (REDA),*%2 regulates
the oil, natural gas, and coal industry. The REDA mandates the AER:#23

(a) to provide for the efficient, safe, orderly and environmentally responsible
development of energy resources in Alberta through the Regulator’s regulatory
activities; and

422 Responsible Energy Development Act, SA 2012, ¢ R-17.3 [Responsible Energy Development Act].
423 |bid, s 2(1).
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(b) in respect of energy resource activities, to regulate
(i) the disposition and management of public lands,
(i) the protection of the environment, and

(i) the conservation and management of water, including the wise
allocation and use of water,

in accordance with energy resource enactments and, pursuant to this Act and
the regulations, in accordance with specified enactments.

According to this mandate, the AER must, when considering energy projects and
whether they are in the public interest, consider the effects on the environment,
ensuring “environmentally responsible development” and ensuring protection of the
environment with respect to energy resource activities.

Under REDA, the AER is also responsible for administering both the EPEA and the
Water Act in relation to energy resource activities, including waste provisions.424

The AER is also governed by the Oil and Gas Conservation Act4?® and the Oil and Gas
Conservation Rules*?® promulgated under it, along with Directives, Bulletins, Specified
Enactment Directions, Subsurface Orders, Informational Letters, and Manuals created,
managed, and enforced by the AER. These documents describe new regulatory
requirements, practices, and expectations and provide details for conduction and
reporting on certain kinds of operations.*?” These are also enabled by the REDA which
specifically authorizes the AER to take any action and make any order or direction to
fulfill their mandate under the Act.#28

The AER will often issue requirements and specifics in the form of Directives. Some of
the Directives that are particularly relevant are listed below.

424 Specified Enactments (Jurisdiction) Regulation, Alta Reg 201/2013.

425 Oil and Gas Conservation Act, RSA 2000, c O-6 [Oil and Gas Conservation Act].

426 Oil and Gas Conservation Rules, Alta Reg 151/1971 [Oil and Gas Conservation Rules].
427 AER - Regulating Development, supra note 30.

428 Responsible Energy Development Act, supra note 422, s 14,
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Directive 058, the Oilfield Waste Management Requirements for the Upstream
Petroleum Industry, sets out the appropriate management of oilfield waste and is a
detailed direction on waste management. The infroduction states:#29

“[t]his document addresses a wide range of waste management issues
that apply to oilfield wastes. It represents a consolidation of information on
all oilfield waste management matters that come under the jurisdiction of
the Alberta Energy and Utilities Board [now the AER] and other issues
which indirectly affect the management of wastes that are produced by
the upstream oil and gas industry in Alberta.”

Directive 047 sets out the reporting requirements for oilfield waste management
facilities and is desighed to work in conjunction with Directive 058. The Directives
provides an example stating, “an approval holder that transfers and processes
waste must follow the reporting requirements in Directive 058 for the waste
transfer, and it must follow the reporting requirements in this directive for the
waste processing.”430 This reporting process helps AER track oilfield and non-
oilfield waste through their receipt, processing and disposal.

Directive 050 deals specifically with the management of drilling waste. This
Directive sets out the requirements for the treatment and disposal of drilling
waste in Alberta and defines drilling waste as the “mud and cuttings generated
while drilling a well (including oil sands exploration wells), and directional drilling
for pipeline construction.”431

The Directive is designed to:432

429 Alberta Energy Regulator, Directive 058: Oilfield Waste Management Requirements for the Upsfream
Petroleum Industry (1 February 2006) at 1.0 online:
https://www.aer.ca/documents/directives/Directive058.pdf [Directive 058].

430 Alberta Energy Regulator, Directive 047: Waste Reporting Requirements for Oilfield Waste
Management Facilities (2 April 2013) at 3 online:
https://www.aer.ca/documents/directives/Directive047.pdf.

431 Alberta Energy Regulator, Directive 050: Driling Waste Management (1 August 2019) at s 1 online:
https://www.aer.ca/documents/directives/Directive050.pdf.

432 |bid ats 1.1.
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e provide the licensee of a well or pipeline with methods to manage drilling
waste that are protecting of the environment and harmonized with other
waste management practices;

e enable sites used to manage drilling waste to be restored to equivalent
land capability; and

e ensure drilling waste management practices meet AER requirements and
environmental outcomes through monitoring and reporting.

One area of waste that is not specifically dealt with through these AER directives
is waste known as naturally occurring radioactive material (“NORM”). This is
material found in the environment that contains radioactive elements of natural
origin — primarily uranium, thorium, and potassium. The release of these materials
can often occur as oil and gas production residue.433

The challenge is that although concentrations of NORM usually begin quite low,
higher concentrations can result when the material is processed — this is referred
to a technologically enhanced NORM or TENORM.434

In Alberta, NORM is dealt with primarily under the federal guidelines found in the
Canadian Guidelines for the Management of Naturally Occurring Radioactive
Materials.43> Beyond this, the 1995 document “Guidelines for the Handling of
Naturally Occurring Radioactive Materials (NORM) in Western Canada” is
designed as an Occupational, Health and Safety Document which sets out a
technical reference manual and operational guidelines for NORM
management.436 Specifically, this manual includes a section on managing
NORM in the upstream oil and gas industry and sets out some waste disposal

433 Canadian Nuclear Safety Commission, “Naturally occurring radioactive material (NORM)" (October
2016) online: http://nuclearsafety.gc.ca/eng/resources/fact-sheets/naturally-occurring-radioactive-
material.cfm.

434 Health Canada, “Canadian Guidelines for the Management of Naturally Occurring Radioactive
Materials (NORM)" (2011) online: https://www.canada.ca/content/dam/hc-sc/migration/hc-sc/ewh-
semt/alt formats/pdf/pubs/contaminants/norm-mrn/norm-mrn-eng.pdf.

435 |bid.

43¢ Western Canadian NORM Committee, “Guidelines for the Handling of Naturally Occurring
Radioactive Materials (NORM) in Western Canada” (August 1995) online:
https://open.alberta.ca/dataset/ccebaefl1-8131-4bf0-abb7-c8béebeldcée?/resource/367a2ebc-5e8d-
4296-bdb1-270f262ba49b/download/norm-guidelines.pdf [Guidelines for the Handling of Naturally
Occurring Radioactive Materials (NORM) in Western Canadal].
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options of NORM in this sector.43” Despite this manual providing some guidance
for operators who may come in contact with NORM, the document is highly
outdated and is not mandatory, thereby limiting its use.

This lack of regulatory framework for NORMs is clearly a gap in our regulation of
oilfield wastes and should be addressed with specific Alberta based regulations
focused on the prevention of harm.

Definitions

Oilfield waste is not specifically defined in the EPEA, however, the Act does authorize
the Lieutenant Governor in Council to make regulations “designating anything as
waste and exempting anything from the definition of waste.”438

Oilfield waste is, however, specifically defined as “an unwanted substance or mixture
of substances that results from the construction, operation, abandonment, or
reclamation of a facility, well site, or pipeline within the meaning of the Oil and Gas
Conservation Act and the regulations under that Act but does not include an
unwanted substance or mixture of substances from such a source that is received for
storage, tfreatment, disposal or recycling at a facility authorized for that activity
pursuant to the EPEA."439

An oil production site is defined as “the field production facilities for recovering oil or
oil sands by drilling or other in-situ recovery methods, including any injection or
pumping facilities, and any associated infrastructure, where the site is located within
the area illustrated in the Guide for Oil Production Sites published by the
Department”44 and an oilfield waste related facility is defined as a “facility that is
approved under the Oil and Gas Conservation Act and the regulations under that
Act to process, treat, dispose of, store, or recycle oilfield waste.”"441

437 Guidelines for the Handling of Naturally Occurring Radioactive Materials (NORM) in Western
Canada, supra note 436 at 152 — 162.

438 EPEA, supra note 5, s 187(a).

43 Waste Control Regulation, supra note 180, s 1(cc).
440 |bid, s 1(bb).

441 |bid, s 1(dd).
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Thus, oilfield waste is not included under the definitions of waste or hazardous waste
under the Waste Control Regulation nor the EPEA. Further, despite being two of the
Acts predominantly responsible for its management, neither the Oil and Gas
Conservation Act nor the REDA define oilfield waste — this is left up to the Oil and Gas
Conservation Rules.*#

Characterizing Oilfield Waste

The person who generates oilfield waste is also responsible for properly characterizing
the waste. Waste characterization involves assessing the physical, chemical, and
toxicological properties of waste,*43 resulting in the waste being classified into one of
two categories: dangerous oilfield waste or non-dangerous oilfield waste.*4* This
waste characterization is then used when determining the appropriate handling,
treatment, and disposal procedures.44°

Oilfield waste is classified as dangerous based upon the properties of flammability,
spontaneous combustion potential, water incompatibility, oxidizing potential, toxicity,
corrosivity, PCB content, and leachate toxicity.*46 The following are characterized as
dangerous oilfield wastes:447

i. waste types listed in Table 3 of the Schedule to the Alberta User Guide for
Waste Managers, published by AEP;

i. commercial products or off-specification products listed in Part A of Table 4
of the Schedule to the Alberta User Guide for Waste Managers;

ii. commercial products or off-specification products listed in Part B of table 4
of the Schedule to the Alberta User Guide for Waste Managers;

iv. wastes with any of the properties as per Table 4.1a, Properties of Dangerous
Oilfield Wastes; or

v. containers as identified in Section 5.3, Dangerous Qilfield Waste Containers.

442 Oil and Gas Conservation Rules, supra note 426, s 12.1.
443 Directive 058, supra note 429, s 4.1.

444 |bid, s 4.1.

445 |bid, s 8.150(2).

44¢ |bid, Table 4.1a.

447 |bid, Table 4.1b.
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AER Directive 058 provides procedures for waste generators to use when classifying
waste and thereby determining whether it is dangerous, including any testing. To do
so, Directive 058 refers waste generators to AEP’s User Guide for further information on
how to test and classify waste. 448

Except for the most toxic wastes, such as those listed in Part B of Table 4 of the
Schedule to the User Guide, oilfield wastes are not considered dangerous if they are
produced at any single site in an amount less than five kilograms per month if a solid
or five litres per month if a liquid, and if the total quantity accumulated does not
exceed five kilograms or five litres, at any time.44° To enforce this, oilfield waste
cannot be mixed with any solid or liquid if the mixing is done for the primary purpose
of dilution or to otherwise avoid any Alberta regulations.4%°

Oilfield waste containers must also be classified. Any empty container or collection of
containers with an aggregate internal volume greater than 5 litres that, at one point,

contained dangerous oilfield waste must be handled and disposed of as dangerous

oilfield waste. 41

For safety, environmental, corrosion, operational, and economic reasons, certain
oilfield wastes are further banned from direct injection into any pipeline system.45?

Tracking and Manifests

Part C of Directive 058 governs waste manifesting and tracking. Waste manifests are
the documents mandated to ensure that wastes are safely fransported and received
at their intended point of treatment or disposal.**® Waste tracking is a system by
which the handling, movement, tfreatment, and disposal of wastes are monitored by

448 Directive 058, supra note 429, s 5.1.
449 |bid, s 5.4
4% |bid, s 5.5.
451 |bid, s 5.3.
452 |bid, s 6.0.
453 |bid, s 7.0.
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the generator of the waste. Both are designed to ensure that waste is properly
handled and disposed of .44

Manifest documents contain specific information about dangerous oilfield waste and
must accompany the waste as it is transported within Alberta.

Manifests do not apply to oilfield waste that is:4%°

e not characterized as dangerous;

e transported in quantities that do not exceed five kilograms or five litres;

e fransported under a Permit for Equivalent Level of Safety;

e treated or disposed of on the site where it was generated; or

e transported from the site of origin to another site controlled by the same
licensee or approval holder, provided that required placards are used and
specified shipping documents accompany the waste.

Shipments of mixed wastes must be manifested according to the requirements for the
most dangerous waste in the shipment or must be individually manifested.*%¢ Qilfield
wastes are identified using the system for the transportation of dangerous goods and
must include a product identification number.*%7

Dangerous oilfield waste generators, transporters, and receivers each have specific
responsibilities about the completion, review, and retention of manifests and users at
each step in the process are responsible for identifying and adyvising the AER about
any discrepancies between the manifest and the waste 458

In addition to waste manifesting, waste generators must track any dangerous oilfield
waste to its final disposal. This is referred to as cradle to grave tracking.*>® Tracking is a
requirement, however, the specifics of how to manage this tracking are left to the

454 Directive 058, supra note 429, s 7.0.
455 |bid, s 8.1.
456 |bid, s 8.5.
457 |bid, s 8.6.
458 |bid, s 8.8.
459 |bid, s 9.1.
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generators.* For example, the type of tracking system used is the choice of the
generator but it must be “effective and capable of displaying due diligence.”461

The system chosen must also be capable of providing a report called an *Qilfield
Waste Disposition Report” which must be submitted to the AER upon request.#62

Tracking system data is then to be maintained for a minimum of two years. The AER
can audit waste generators during this time to ensure that the system of tracking
being used is adequate and that it is being followed.463

Overall, the oilfield waste generator is responsible for ensuring that:464

e manifesting and fracking requirements are followed;

e waste minimization is considered when appropriate;

e oilfield wastes are properly characterized;

e appropriate tfreatment and disposal practices are utilized;

e the capabilities and limitations of any waste freatment and disposal method
are known;

e accurate and complete waste documentation and manifesting are
maintained;

e waste carriers and receivers have been informed of the oilfield waste’s
properties; and

e the required approvals and operational requirements are in place for any on-
site handling, treatment, and disposal method.

The oilfield waste receiver is responsible for ensuring that:46%

e the required approvals and operational requirements are in place for any on-
site waste handling, treatment, and disposal method;

460 Directive 058, supra note 429, s 9.2.
461 |bid, s 9.2.

462 |bid, s 9.2.

463 |bid, 5 9.2.

464 |bid, s 2.1(1).

465 |bid, s 2.1(2).
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e the capabillities and limitations of its treatment and disposal facilities are known
and waste generators are informed of the limitations;

e it has only received waste for which its facility is approved;

e accurate and complete waste documentation and manifesting is maintained;

e operations are in compliance with licences and approvals; and

e equipment and operating practices are upgraded as necessary to comply
with changes in regulatory requirements.

Manifest copies and supporting documentation must also be retained by all parties
(generator, fransporter, and receiver) for a minimum of two years from the date of
shipment and all documentation is subject to AER audit.#66

Importation and Exportation of Oilfield Waste
Oilfield wastes generated outside of Alberta that could be classified as:

e dangerous waste under the Dangerous Goods Transportation and Handling
AcCt;467

e hazardous waste under the EPEA; or

e dangerous oilfield waste under Directive 058,

must not be imported into Alberta for direct disposal or for treatment and disposal at
an AER approved facility*®® unless directed into the Alberta Special Waste
Management System under the jurisdiction of AEP.%69 Further, these wastes are not to
be stored in Alberta for a period that exceeds 30 days.47°

However, if oilfield waste is generated outside of the province of Alberta and does
not exhibit the properties of a dangerous, hazardous, or waste, it may be imported
into Alberta for treatment or disposal.#’*

466 Directive 058, supra note 429, s 8.9.

467 Dangerous Goods and Transportation and Handling Act, supra note 136.
468 Directive 058, supra note 429, s 3.0(1).

469 Ibid, s 3.0(1)(c).

470 Ibid, s 3.0(1)(d).

471 |bid, s 3.0(2).
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Operators of existing AER approved facilities that want to receive imported waste
must apply to the AER to amend their current facility approval or licence to allow the
receipt of imported wastes. 472 Similarly, new facilities that want to import oilfield
waste must indicate the intention to receive imported waste streams and identify the
waste source during their application.4”3

Oilfield Waste Facilities

The Oil and Gas Conservation Act defines a “facility” as:474

any building, structure, installation, equipment or appurtenance over which the
Regulator has jurisdiction and that is connected to or associated with the
recovery, development, production, handling, processing, tfreatment or
disposal of hydrocarbon-based resources, including synthetic coal gas and
synthetic coal liquid, or any associated substances or wastes...

The definition includes “without limitation” a number of specific facilities including “an
oilfield waste management facility” and “a produced water disposal plant.”

The AER is charged with approving these oilfield-related waste management facilities
and the Oil and Gas Conservation Act prohibits certain oilfield-related activities
including: the processing or underground storage of gas; gathering, storage, and
disposal of water produced in conjunction with oil or gas; storage or disposal of any
fluid or other substance to an underground formation through a well; and storage,
treatment, processing, or disposal of oil field waste.4*” The AER is also given discretion
to impose terms and conditions to approvals granted to these facilities.*’®

The approval of oilfield waste management facilities is covered by the Oil and Gas
Conservation Rules. The Rules define an “oilfield waste management facility” broadly
and include facilities such as storage, processing, and transfer facilities; oilfield

472 Directive 058, supra note 429, s 3.0(3).

473 |bid, s 3.0(3).

474 Oil and Gas Conservation Act, supra note 425, s 1(1)(w).
475 |bid, s 39(1).

476 |bid, s 39(1).
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landfills; and thermal freatment facilities.*”” The Rules also state that the location and
construction of an oilfield waste management facility must be approved before
construction commences*’® and conditions may be included in an approval.4”®

The Oil and Gas Conservation Rules for oilfield waste facilities include:

e signage requirements for the posting of signs identifying a facility;+8°

e a prohibition on burning oilfield waste;*8!

e arequirement to control any oil or salt water that is spilled from a wellhead or
other facility or while being transported, and to ensure that upon cleanup it is
disposed of in an approved waste processing and disposal facility;*82 and

e arequirement to use appropriate waste storage, tfreatment, and disposal
practices.*83

To speed the approval process along, oilfield waste management facility
applications must include any information required under Directive 058, as well as any
other information required by the AER.#84 Specifically, part E of Directive 058 sets out
the application procedure for oilfield waste management facilities. A range of
information must be provided in an application, including the following:48®

e introductory information about the applicant and the proposed facility;

e site information, including details about the site's topography, soil, geology,
and hydrogeology;

e development information about public consultation carried out by the
applicant and development authorization from the local authority; and

477 Oil and Gas Conservation Rules, supra note 426, s 12.2.
478 |bid, s 7.001.

479 |bid, s 7.003.

480 |bid, s 6.020.

481 |bid, s 7.040.

482 |bid, ss 8.050 & 8.051.

483 |bid, s 8.150.

484 |bid, s 15.212.

485 Directive 058, supra note 429, s 18.0.
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e closure information, including details of the facility’s lifespan, closure plans, and
financial assurance programs.

In addition to general application requirements for all oilfield waste management
facilities,*®® Directive 058 also sets out specific application information for certain
types of facilities.*8”

Along with the detailed application process, approval holders must provide financial
security for any approved oilfield waste management facilities*® unless the facility is
part of a larger oilfield production system and only deals with waste from within that
inferconnected production system.* Generally, security amounts are based on the
estimated costs to suspend the facility and the specific amount of security is
determined in accordance with the Rules.4%°

The Rules also set out standard provisions governing the security paid on a waste
management facility and set out the terms under which this security shall be returned
to the proponent, or forfeited.*?! If the AER directs the forfeiture of security, it must
give the approval holder written notice of that decision.*9? Forfeited security can be
used by the AER for suspension, abandonment, decontamination, and surface
reclamation of an oilfield waste management facility.#% If the amount of security
forfeited is insufficient to pay these costs, the approval holder and any other working
interest participants will be liable for the outstanding costs.4%4

48¢ Directive 058, supra note 429, s 21.1.

487 |bid, ss 22.0-28.0.

488 Oil and Gas Conservation Rules, supra note 426, s 16.640.
489 |bid, s 16.641.

490 |bid, s 16.643.

491 |bid, ss 16.647 & 16.648.

492 |bid, s 16.648(3).

493 |bid, 5 16.648(2).

4994 bid, s 16.648(5).
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Part D of Directive 058 also deals with the management and regulation of oilfield
waste management facilities. It provides that an oilfield waste management facility
may consist of one or more of the following components;49®

e a waste storage area/facility;

e O waste fransfer station;

e a waste processing facility;

e any surface facilities associated with waste disposal wells;

e any waste disposal wells (Class 1a or 1b);

e Qcavern;

e alandfill;

e O biodegradation facility;

e a thermal treatment facility; and

e any other oilfield waste management technology or facility.

The requirements for a waste management facility apply both to a separate
component and to a facility that is infegrated info an AER approved oil and gas or oll
sands facility.4%

The Directive then lists the site-related factors that must be considered when
considering a possible site for an oilfield waste management facility. These include: 4%’

e minimizing the risk of environmental damage including any impact to the
quality of surface water and groundwater;

e preserving the health of humans, animals, and plants during construction,
operation, and closure of the facility;

e avoiding drainage ways and areas subject to seasonal flooding;

e avoiding being located within 100 metres of the normal high-water mark of a
body of water, permanent stream, or water well used for domestic purposes;
and

e avoiding environmentally sensitive areas or areas where the public is directly
impacted.

495 Directive 058, supra note 429,s 11.1.
496 Ibid, s 11.1.
497 Ibid, s 11.2.
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The following Acts and associated Regulations also apply to oilfield waste
management facilities:

e Occupational Health and Safety Act498 (and the Workplace Hazardous
Material Information System);

e Safety Codes Act*9 (Alberta Fire Code);

e EPEA;and

e AER Noise Control Directive .50t

Nuclear Waste

Nuclear energy remains under federal jurisdiction — falling under the auspices of the
Nuclear Safety and Control Act (NSCA)592 which is the legislation that confrols the use
of nuclear energy and radioactive materials in Canada. The purpose of the NSCA
includes providing for;593

498 Occupational Health and Safety Act, supra note 112.
499 Safety Codes Act, supra note 285.
500 EPEA, supra note 5.

501 Alberta Energy Regulator, Directive 038: Noise Conftrol (26 February 2007) online:
https://www.aer.ca/documents/directives/Directive038.pdf.

502 Nuclear Safety and Control Act, supra note 172.
503 |bid, s 3(a).
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“the limitation, to a reasonable level and in a manner that is consistent
with Canada'’s international obligations, of the risks to national security,
the health and safety of persons and the environment that are associated
with the development, production and use of nuclear energy and the
production, possession and use of nuclear substances, prescribed
equipment and prescribed information.”

Canadian Nuclear Safety Commission

The NSCA also sets up the Canadian Nuclear Safety Commission (the “Commission”)
and charges it with the responsibility:504

(a) to regulate the development, production and use of nuclear energy and
the production, possession and use of nuclear substances, prescribed
equipment and prescribed information in order to

(i) prevent unreasonable risk, to the environment and to the health and
safety of persons, associated with that development, production,
possession or use,

(i) prevent unreasonable risk to national security associated with that
development, production, possession or use, and

(iii) achieve conformity with measures of control and international
obligations to which Canada has agreed; and

(b) to disseminate objective scientific, technical and regulatory information to
the public concerning the activities of the Commission and the effects, on the
environment and on the health and safety of persons, of the development,
production, possession and use referred to in paragraph (a).

In addition to nuclear power plants and nuclear research facilities, the commission
also regulates other uses of nuclear material. Some examples include radioisotopes
used in the treatment of cancer, the operation of uranium mines and refineries, and
the use of radioactive sources for oil exploration and in instruments such as
precipitation measurement devices.

504 Nuclear Safety and Control Act, supra note 172,5 9.
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A nuclear substance is defined to include nuclear waste when it includes;%%®

e aradioactive by-product of the development, production or use of nuclear
energy; or

e aradioactive substance or radioactive thing that was used for the
development or production, or in connection with the use, of nuclear energy.

A licence is also required under the Act before disposing of a nuclear substance.5%
No licence may be issued unless the Commission is satisfied that the applicant is
qualified to carry on the authorized activity and will make adequate provisions for the
protection of the environment, health, and safety of persons and the maintenance of
national security and Canada'’s international obligations.s®”

The definition of a nuclear facility includes nuclear substance disposal facilities and
the land upon which these facilities are located and specifically includes “any system
for the management, storage or disposal of a nuclear substance.”%% There was one
nuclear waste management facility licensed by the commission in Alberta. This facility
was located at the University of Alberta and called the SLOWPOKE-2. However, it was
decommissioned in 2018 and is no longer under the control or licensing of the
Commission.5%9

The Commission is also authorized by the Act to make regulations about the control
of nuclear energy, with the approval of the Governor in Council.?1° Specifically, the
Commission can make regulations:

e respecting the disposal and abandonment of a nuclear substance;?

505 Nuclear Safety and Control Act, supra note 172, s 2.
506 |bid, s 26(b).

507 |bid, s 24(4).

508 |bid, s 2.

509 Canadian Nuclear Safety Commission, “University of Aloerta SLOWPOKE-2 Research Reactor” (2018)
Government of Canada online: https://nuclearsafety.gc.ca/eng/reactors/research-reactors/nuclear-
facilities/university-of-alberta/index.cfim2pedisable=true.

510 Nuclear Safety and Control Act, supra note 172, s 44.

ST Nuclear Safety and Control Act, supra note 172, s 44(1)(b).
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e respecting inspection during decommission, abandonment, and disposal of
nuclear equipment;512

e respecting the decommissioning, abandonment, and disposal of a nuclear
facility or part of a nuclear facility;>3and

e respecting the protection of the environment and the health and safety of
persons from risks associated with these activities.>14

Under the authority of the NSCA, the following regulations that deal with the care,
storage, and disposal of nuclear waste have been promulgated:

e Class | Nuclear Facilities Regulations, SOR/2000-204;

e Class Il Nuclear Facilities and Prescribed Equipment Regulations, SOR/2000-205;

e General Nuclear Safety and Control Regulations, SOR/2000-202;

e Nuclear Non-Proliferation Import and Export Control Regulations, SOR/2000-210;

e Nuclear Security Regulations, SOR/2000-209;

e Nuclear Substances and Radiation Device Regulations, SOR/2000-207;

e Packaging and Transport of Nuclear Substances Regulations, SOR/2015-145;
and

e Uranium Mines and Mills Regulation, SOR/2000-206.

512 |bid, s 44(1)(c).
513 |bid, s 44(1)(e).
514 |bid, s 44(1)(f).
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Part Four: Recycling

The definition of non-hazardous waste clearly differentiates waste from recycling — a
distinction which has also been upheld in case law. This difference may not appear
critical and is clearly not always successful as many materials that could be defined
as recyclable still end up in landfills. Despite this, it is important as material considered
to be recyclable is regulated differently than waste. The following section will discuss
how we regulate recyclables in Alberta and will identify some of the specific
recyclable regimes currently in place.

To begin, the Waste Control Regulation defines a recyclable as “a substance or
mixture of substances that is intended to be recycled.”>®

Environmental Protection and Enhancement Act

Part 9, Division 1 of the EPEA deals with the recycling of hazardous and non-
hazardous materials.51® To do so, this section of the Act provides that recyclable
materials may, by regulation, be characterized as “designated materials” which

515 Waste Control Regulation, supra note 180, s 1(gg).
516 EPEA, supra note 5, Part 9, Div 1.
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subjects them to mandated recycling fund programs.5” Under these programs,
manufacturers and distributors of so-called designated materials provide for
collection and recovery systems and collect and deposit surcharges®*® for these
materials according to the regulations®® and the EPEA.

It is also under this section that the EPEA establishes the Recycling Fund.>?° The
Recycling Fund's purposes include establishing, administering, and supporting waste
minimization and recycling programs and activities.®?! However, despite being
included in the Act, no general Recycling Fund has been created. Rather, specific
industries each run their own recycling funds. Each of these funds is established by
regulation and fulfill the same purpose as a general Recycling Fund.5??

Specifically, the Designated Material Recycling and Management Regulation states
that the Alberta Recycling Management Authority shall establish a separate industry
operated recycling fund for each designated material — each of which will be
responsible for the management of these materials.>?3 Further, all surcharges
collected from the sale of these materials in Alberta must be deposited into the
appropriate industry-operated fund.>?*

To date, there are five specific materials with designated material status and
accompanying recycling funds. These include beverage containers, lubricating all,
tires, paint, and electronics — each of these will be explained in more detail below.

517 EPEA, supra note 5, ss 1(q); 175(b).
518 |bid, s 170.
519 |bid, s 173.
520 |bid, s 171.
521 |bid, s 171.
522 |bid, s 172.

523 Designated Material Recycling and Management Regulation, Alta Reg 93/2004, s 6 [Designated
Material Recycling and Management Regulation].

524 EPEA, supra note 5, s 165(2).
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Beverage Containers

The Beverage Container Recycling Regulation®?® designates beverage containers as
a “designated material,”>2¢ establishes the Beverage Container Management
Board,%?” and provides that the Board shall set up and administer a beverage
container recycling program.5?8 The Regulation also imposes labelling restrictions,>2°
requires that manufacturers register containers,>3 and prohibits the sale of any
beverage in an unregistered container.53?

To manage this system, depot operators provide refunds for containers submitted to
their depots.532 The manufacturer of the beverage, or the collection system agent,
must then collect the containers from the depots and reimburse the depot
operators.®3 Containers are finally either recycled or re-used.>3* Contravention of the
Regulation and any of these provisions constitutes an offence.>®

The Beverage Container Management Board®3¢ is a Delegated Administrative
Organization, a not-for-profit society incorporated under the Societies Act.®3” The
Board provides permits for bottle depots®® and reports to the Minister.

525 Beverage Container Recycling Regulation, Alta Reg 101/1997 [Beverage Container Recycling
Regulation].

526 |bid, s 2.

527 |bid, s 4.

528 |bid, s 18.

527 |bid, s 6(1).

530 |bid, s 7.

531 |bid, s 6(3).

532 |bid, s 10.

533 |bid, s 13.

534 |bid, s 16.

535 |bid, s 19.

536 Beverage Container Management Board online: https://www.bcmb.ab.ca/.
537 Societies Act, RSA 2000, c S-14.

538 Beverage Container Recycling Regulation, supra note 525, s 14.
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Lubricating Oil

The Lubricating Oil Material Designation Regulation defines lubricating oil material as
a “designated material”®*® and sets out maximum surcharges that may be prescribed
by bylaw for lubricating oil material recycling.>*° The Lubricating Oil Material
Recycling and Management Bylaw then establishes the Lubricating Oil Material
Recycling and Management Fund, another industry operated recycling fund.>* This
bylaw imposes an environmental handling charge on suppliers of lubricating oll
material and those importing oil material into Alberta for their own use must pay an
environmental handling charge.54?

Additionally, the Lubricating Oil Material Environmental Handling Charge Bylaw sets
specific environmental handling charges for persons importing oil material into the
province for their own business use.>*3

Tires

The Tire Designation Regulation also defines tires as a “designated material” under
the Act.>* This regulation and the Designated Material Recycling and Management
Regulation establish the tire management board®* and an associated industry
operated recycling fund.%¥ It is also the Designated Material Recycling and
Management Regulation which provides that the tire recycling fund shall establish
and administer waste minimization and recycling programs and administer the
funds.>#’

539 Lubricating Oil Material Designation Regulation, Alta Reg 100/2018, s 2.

540 |bid, s 3.

541 Lubricating Oil Material Recycling and Management Bylaw, Alta Reg 227/2002, s 2.
542 |bid, s 5.

543 | ubricating Oil Material Environmental Handling Charge Bylaw, Alta Reg 228/2002, s 2.
544 Tire Designation Regulation, Alta Reg 95/2004, s 2 [Tire Designation Regulation].

545 Designated Material Recycling and Management Regulation, supra note 523, s 2.

546 Ibid, s 6.

547 Ibid, s 6.
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Finally, the Tire Designation Regulation also sets out maximum surcharges.>* The
Schedule of the Regulation sets out the Maximum Advance Disposal Surcharge for
Tires, dependent on type .59

Paint

Similar to other products, the Paint and Paint Container Designation Regulation
designates any paint supplied in unpressurized containers with a capacity between
99 millilitres and 24 litres; paint supplied in pressurized aerosol containers; and paint
containers, as designated materials.>>° This Regulation also sets out the maximum
surcharge that may be prescribed by bylaw for each of these materials — setting out
different maximums for unpressurized paint containers and aerosol paint
containers.>5?

Electronics

The Electronics Designated Regulation defines electronics as a designated material®®?
and specifically includes:>3

i. felevisions;
i. computers, laptops and notebooks, including CPUs, keyboards, mouse, cables
and other components in the computer;
ii. computer monitors;
iv. computer printers, including printers that have scanning or fax capabilities, or
both;
V. scanners;
vi. audio and video playback and recording systems;
vii.  telephones and fax machines;
viii.  cell phones and other wireless devices; and
ix. electronic game equipment;

548 Tire Designation Regulation, supra note 544, s 3.

549 |bid, Schedule.

5% Paint and Paint Container Regulation, Alta Reg 200/2007, s 2.

551 |bid, s 3.

552 Flectronics Designation Regulation, Alta Reg 94/2004, s 2 [Electronics Designation Regulation].
553 |bid, s 1(d).
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while omitting electronics contained within and affixed to a motor vehicle.

The maximum surcharges for these products are also set out by regulation and differ
by type.554

Hazardous Recyclables

A hazardous recyclable is a recyclable with one or more of the properties described
in Schedule 1 of the Regulation such as if it:5%°

e has a flash point of less than 61 degrees Celsius;

e ignites and propagates combustion in a test sample;

e confributes oxygen for combustion at a given rate;

e has oral, dermal, or inhalation toxicity of a stated degree;

e has a pH value less than 2.0 or greater than 12.5;

e contains polychlorinated biphenyls at or above a given concentration; or

e isatfoxic leachate in a dispersible form based upon a leachate test set out in
the regulation.

The EPEA prohibits the shipping of hazardous recyclables unless it is to an approved or
registered facility®*® and is accompanied by a recycle docket completed to the
specifications of the Waste Control Regulation.>” Small amounts of hazardous
recyclables are exempt.5%8

The recycle docket®®® must contain the shipping document described in the
Transportation of Dangerous Goods Regulations.>° The docket must also contain the
name of the person consigning the material for shipment, the place of origin of the

554 Electronics Designation Regulation, supra note 552, s 3.

555 |bid, s 1(t); Schedule 1.

556 EPEA, supra note 5, s 169.

557 Waste Confrol Regulation, supra note 180, s 19.

558 |bid, s 17.

559 EPEA, supra note 5, s 169; Waste Control Regulation, supra note 180, s 19.

560 Transportation of Dangerous Goods Regulations, supra note 362.
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shipment, the amount of hazardous recyclables from each consignor, and the
signature of an authorized representative of each consignor.>6?

Facilities

The Waste Confrol Regulation defines a *hazardous recyclable facility” as a facility
“for storing or processing of hazardous recyclables.”®? Facility operators must comply
with the EPEA and the Regulation, as well as any appropriate guidelines, Codes of
Practice, and approvals. Similarly, a person who stores hazardous recyclables must do
so in a manner that will not cause an adverse effect, and must be in compliance with
the labeling, structural, physical, and safety requirements 562

The operator of a hazardous recyclable facility is required to maintain operating
records including dockets for hazardous recyclables received, a record of releases of
substances at the facility and the results of all physical inventories.>%4

Approvals for hazardous recyclable facilities, including both storage and processing
facilities, are provided for in the EPEA®®® and the Regulation.®¢® The Regulation
governs the storage of hazardous recyclables and record keeping and provides that
no person may import hazardous recyclables without prior authorization from the
Minister.5¢7 In turn, the Director demands that the operator of a hazardous recyclable
facility or off-site waste management facility subject to approval or registration,
provide financial security for future costs.>®® The basis for determining the amount of
this security and the conditions for its forfeiture are also set out in the Regulation.5®

561 Waste Control Regulation, supra note 180, s 19(b).

562 |bid, s 1(u).

563 |bid, s 18.

5¢4 |bid, s 20.

565 EPEA, supra note 5, part 2.

566 Waste Confrol Regulation, supra note 180, Schedule 1.
5¢7 |bid, ss 18-21.

5¢8 |bid, s 27.

567 |bid, ss 28-33.
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Part Five: Import and Export of Waste

The import and export of waste is primarily controlled by the federal government;
however, there are certain aspects that also fall under provincial regulation. This final
section will outline regulations at both the provincial and federal level that must be
followed during the import and export process. Generally, import and export
regulations are concerned primarily with hazardous waste.

Provincial Regulation

The EPEA address the import of hazardous waste by empowering the Lieutenant
Governor in Council to make regulations “respecting the importation, storage,
collection, tfransportation, freatment and disposal of hazardous waste.”>® The Waste
Control Regulation®* then goes on to more specifically address the import of
hazardous waste, regulating that:>72

(1) no person shall knowingly import any hazardous waste into Alberta for the
purpose of storage for a period exceeding 30 days without first obtaining
written authorization from the Minister;

(2) no person shall knowingly import hazardous waste intfo Alberta for the
purpose of disposal; and

(3) subsection (2) does not apply to the disposal of residues resulting from the
tfreatment of imported hazardous waste.

There is no prohibition against the import of hazardous waste for treatment.

Distinctions between the disposal and tfreatment processes can be found in the
definitions below.

“Treat” is defined in the EPEA to mean:573

570 EPEA, supra note 5, s 193(d).

571 Waste Control Regulation, supra note 180.
572 |bid, s 15.

S73 EPEA, supra note 5, s 1(rrr).
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to apply any method, technique or process, including, without limitation,
neutralization and stabilization, that is designed to change the physical,
chemical or biological character or composition of a substance.

This can be compared with the definition of “dispose” found in the Waste Control
Regulation which states:57

when used with respect to a waste at a landfill, [dispose] means the intentional
placement of waste on orin land as its final resting place.

It is also the Waste Control Regulation which provides that:

7(2) The consignor of hazardous waste that is shipped out of Alberta shall
ensure that a copy of the manifest completed by the out-of-province receiver
is given to the Director, the carrier, the consignor and, if the waste is shipped
out of Canada to the Department of Environment (Canada); and

?(2) The receiver of hazardous waste generated outside of Alberta shall ensure
that the Director and, if the waste is generated outside of Canada, the
Department of Environment (Canada), receive a copy of the manifest.

Notably, there is no provincial legislation designed to regulate non-hazardous waste.

Federal Regulation

On March 22, 1989, Canada signed the Convention on the Confrol of Transboundary
Movements of Hazardous Wastes and their Disposal at Basel, Switzerland, known more
colloqguially as the Basel Convention.>”®> The main objectives of this Convention
included:

e ensuring that hazardous waste generation is reduced to a minimum;

e ensuring that the disposal of hazardous waste is done in the generating country
as much as possible;

e establishing enhanced controls on hazardous waste exports and imports;

574 Waste Control Regulation, supra note 180, s 1(p).

575 Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their
Disposal, 22 March 1989, 1673 UNTS 57 (entered into force 5 May 1992).
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e banning imports or exports to countries lacking the capacity to manage
hazardous wastes in an environmentally sound manner; and

e cooperating in the exchange of information, technology transfer, and in
harmonizing standards, guidelines, and codes.

The most recent decision made under the auspices of the Basel Convention came
during the 2019 COP when convention members agreed to amend the annexes of
the Basel Convention to also include plastic waste.5"8 This change was designed to
prohibit countries from dumping their plastic waste in developing nations to avoid
having to dispose of it themselves.

Beyond these international commitments, the federal government is primarily
concerned with the import and export of hazardous waste and recyclables.®’” There
is, however, no equivalent federal regulation for non-hazardous waste.

One additional option for increased federal control of certain kinds of waste can be
found in the CEPA section on Toxic Substances. This section of the Act states that a
substance is toxic if:58

it is entering or may enter the environment in a quantity or concentration or
under conditions that

(a) have or may have an immediate or long-term harmful effect on the
environment or its biological diversity;

(b) constitute or may constitute a danger to the environment on which life
depends; or

(c) constitute or may constitute a danger in Canada to human life or health.

576 Basel Convention, “Fourteenth Meeting of the Conference of the Parties to the Basel Convention”
(2019) online:

http://www.basel.int/TheConvention/ConferenceoftheParties/Meetings/COP14/tabid/7520/Default.as
DX.

577 Export and Import of Hazardous Waste and Hazardous Recyclable Material Regulations, supra note
340.

578 CEPA, 1999, supra note 7, s 64.
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If a waste substance is found to be toxic it can be added to a List of Toxic Substances
and can be banned or otherwise controlled.>”® An example of this being used on the
waste front is the Microbeads in Toiletries Regulations which banned the manufacture
or import of any toiletries containing microbeads.%8 One of the main purposes behind
this regulation was to prevent microbeads from entering our waterways as waste and
it may be used as an example of future federal regulations prohibiting the import or
export of otherwise non-hazardous waste.

Final Thoughts

Despite increases in population and significant technological advances, much of
Alberta’s waste management law has not evolved significantly in the past 20 years.
Notably, the waste management system still remains primarily focused on risk
management with only certain specific areas looking at recycling and waste
minimization.

There is; however, some new and significant momentum to regulate certain waste
streams such as plastics. For example, new bans on single use plastic are becoming
more and more common. The federal government banned the use, sale, and

579 CEPA, 1999, supra note 7, s 90.

580 Microbeads in Toiletries Regulations, supra note 139, s 3.
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disposal of plastic microbeads with the Microbeads in Toiletries Regulations®8t and has
since promised to institute a federal ban on some single use plastic items as early as
2021.582 Multiple municipalities have also been working towards their own bans on
single use plastics — each of which will change the waste management regime
significantly.

Finally, there has been increased pressure worldwide to institute a system of extended
producer responsibility (EPR) as a tool to manage our non-hazardous waste problem.
EPR is defined as “an environmental policy approach in which a producer’s
responsibility for a product is extended to the post-consumer stage of a product’s life
cycle"® and has been touted as a way to deal with our waste problems. Check out
an accompanying report in our series on waste which tackles the idea of
implementing an extended producer responsibility program in Alberta.

Taking into account the current waste management system, the ELC's future work will
envision a future for waste management in the province, particularly with the aim of
reducing the amount of waste we produce and moving towards an economy where
on person’s waste becomes another person’s resource. This has become an ever-
increasing need as changes to the global trade in waste evolves and as pollution
and waste management become ever increasing subjects of interest and concern.

581 Microbeads in Toiletries Regulations, supra note 139.

582 CBC News, “"Ottawa announces plans fo ban single-use plastics starting in 2012 at the earliest” (10
June 2019) CBC News online: https://www.cbc.ca/news/politics/plastics-ban-tfrudeau-mckenna-
1.5168828.

583 Canadian Council of Ministers of the Environment, "Extended Producer Responsibility” online:
https://www.ccme.ca/en/current priorities/waste/epr.ntmil.
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